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STATEMENT OF QUESTIONS PRESENTED 


Whether a person who, after conviction and before sentence, 
has been comnitted to the custody of the Attorney General pursuant 
to Title 18, Sections 42$$ and 4246, as insane or otherwise so 
mentally incompetent as to be unable to understand the proceedings 
against him or properly to assist in his own defense, may be denied 
a new trial where there is doubt as to his mental competency and 
where it is not Judicially established that he was mentally compe¬ 
tent when he was tried. 


IWIBX AND TABLE 


CASES 


CP 

Jurisdictional Statement 1 

The Statutes Involved 2 

Statement of the Case 3 

Statement of Points 7 

I; 

Summary of Argument 7 

Argument 8 

Conclusion 12 

TABLE OP CASES 

Ashley v. Pascor, 147 F. 2d 313 10 

Coson v. United States, 220 F. 2d 511 12 

Contee v. United States, 94 U.S. App. 207 12 

Gunther v. Uhited States, 94 U.S. App. 243 12 

Kelley vs United States, 221 F. 2d 822 11, 12 

Lehron v. United States, Decided Oct. 13> 1955 11 

Perry v. United States, 90 U.S. App. D.U.* 186 10 

Ross vs State, 265 S.W. 2d 533 12 

Taylor vs Uhited States, 222 Fed. 398 11 > 8 

United States vs Lancaster Fed, case No. 8 

Wear vs. Uhited States, 94 U.S* App. D.U.' 325 11 

United States v. Cundlefinger, 98 Fed Supp. 630 10 



> 


4 





IN THE 


UNITED STATES COURT OP APPEALS 
For the District of Columbia Circuit 

No« 12,901 

ROBERT LEE WELLS, Appellant 

vs 

UNITED STATES OF AMERICA, Appellee 


Appeal from the United States District Court for the 

District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

The Jurisdiction of this Court is invoked under Section 1291 
of Title 28 of the United States Code and Rule 37 of the Federal 
Rules of Criminal Procedure. 


1 


STATUTES 


THE 


INVOLVED 


Title 18, Section 4244, United States Code Reads as follows: 
4244. MENTAL INCOMPET E NCY AFTER ARREST AND BEFORE TRIAL 


Whenever after arrest and prior to the imposition of 
sentence or prior to the expiration of any period of probation 
the United States Attorney has reasonable cause to believe 
that a person charged with an offense against the United 
States may be presently insane or otherwise so mentally in¬ 
competent as to be unable to understand the proceedings 
against him or properly to assist in his own defense, he 
shall file a motion for a Judicial determination of such 
mental competency of the accused, setting forth the ground for 
such belief with the trial court in which proceedings are 
pending. Upon such a motion or upon a similar motion in be¬ 
half of the accused, or upon its own motion, the court shall 
cause the accused, whether or not previously admitted to 
bail, to be examined as to his mental condition by at least 
one qualified psychiatrist, who shall report to the court. 

For the purpose of the examination the court may order the 
accused commited for such reasonable period as the court may 
determine to a suitable hospital or other facility to be de¬ 
signated by the court. If the report of the psychiatrist in¬ 
dicates a state of present insanity or such mental incompe¬ 
tency in the accused, the court" shall hold a hearing, upon 
due notice, at which evidence as to the mental condition of 
the accused may be submitted, including that of the reporting 
psychiatrist, and make a finding with respect thereto. No 
statement"made by the accused in the course of any examination 
into his sanity or mental competency provided for by this 
section, whether the examination shall be with or without the 
consent of the accused, shall be admitted in evidence against 
the accused on the issue of guilt in any Criminal proceeding. 

A finding by the Judge that the accused is mentally competent 
to stand trial shall in no way prejudice the accused in a plea 
of insanity as a defense to the crimine charged; such finding 
shall not be introduced in evidence on that issue nor other¬ 
wise be brought to the notice of the Jury. Added Sept. 7, 
1949, c. 535, 8 1, 63 Stat. 686. 


Title 18, Section 4245. Uhited States Code, reads as follows: 

4245. MENTAL INCOMPETENCY UNDISCLOSED AT TRIAL 

Whenever the Director of the Bureau of Prisons shall 
certify that a person convicted of an offense against the 
Uhited States has been examined by the board of examiners 
referred to in title 18, Uhited States Code, section 4241* 
and that there is probable cause to believe that such 
person was mentally incompetent at the time of his trial, 
provided the issue of mental competency was not raised 
and determined before or during said trial, the Attorney 
General shall transmit the report of the board of examiners 
and the certificate of the Director of the Bureau of 
Prisons to the clerk of the district court wherein the 
conviction was had. Whereupon the court shall hold a 
hearing to determine the mental Competency of the accused 
in accordance with the"provisions of section 4244 above, 
and with all the powers therein granted. In such hearing 
the certificate of the DLrector of the Bureau of Prisdns “ 
shall be prima facie evidence of the facts and conclusions 
certified therein. If the court shall find that the 
accused was mentally incompetent at the time of his trial, 
the court shall vacate the Judgment of conviction and grant 
a new trial. Added Sept. 7, 1949, c. 535, § 1, 63 Stat. 686 . 








Title 18, Section 4246, United States Code, reads as follows? 

Whenever the trial court shall determine in accordance 
with sections 4244 and 4245 of this title that an accused 
is or was mentally incompetent, the court may commit'the 
accused to the custody of the Attorney General or his autho¬ 
rized representative, until the accused shall be mentally 
competent to stand trial or until the pending charges against 
him are disposed of according to law,' And ir the court after 
hearing as provided in the preceding'sections 4244 and 4245 
shall determine that"the conditions specified in the follow¬ 
ing section 4247 exist, the commitment shall be governed by 
section 4248 as herein provided. Added Sept, 7, 1949, 
c. 535, 8 1, 63 Stat. 686 , 


STATEMENT OF CASE 


On January 29, 1951, the appellant, Robert Lee Wells, was indict¬ 
ed for the crime of rape, (R. 115)* It was charged that on August 25, 
1950, he had carnal knowledge of a female, Oma Lucas, forcibly and 

against her will, (D,C. Code 1951 Ed. Title 22, Sec. 2801). The 

1 / 

crime occurred in a hotel room above the "Louis and Alec‘Restaurant 
in Washington, D. C. On the 15th of October, 1951, Robert Lee Wells, 
with his attorney, appeared before a Judge in the United States 
District Court for the District of Columbia and pleaded “not guilty". 

(R. 116). 

On January 30th and 31st, 1952, in the United States District 

Court for the District of Columbia, Robert Lee Wells was tried for the 

offense before a Jury; Judge Henry A. Schweinhaut presided. Oma Lucas, 

the complaining witness, testified that Robert Lee Wells, at the time 

and place alleged, raped her. (R. 725)* The defendant, Robert Lee 

Wells, (Appellant here) admitted having sexual relations with the 

complainant (r. 43) and defended on the grounds that the relations 

were had with her consent. He said that the complainant agreed to 

have relations with him for the payment by him of a sum of money {R 4$). 

In course, the case was submitted to the jury; and after deliberation, 

the jury convicted the defendant of the crime charged. (R. 117). 

The only relevant information concerning the appellant*s background 

developed in the record was: that he had served only two months in 

the United States Army and had been discharged for "educational" 

reasons (R 113); after the occurrence of the alleged rape of Oma I«cas 

£7 Called "Lewis and Ellis" in Transcript of Proceedings. 

2/ The Appellant's separation Qualification Record (WD AGO form 100) 
and his Honorable Discharge Certificate reveal that he was inducted in 
the Army on September 18, 1945, and discharged on November 17, 1945* 

The reason for his separation was "lack of Adaptability" and was had 
under the authority of AR 515-369 MRU 43* It is further shown that he 
had only a third grade education. 


on August 25, 1950, and before he was tried seventeen months later, 
on January 30, 1952, the appellant, among other things, was on 
November 21 , 1950, convicted In the Suffolk County Superior Court In 
Massachusetts for abuse of a female child and sentenced to serve one 
year (R* 51) • He served ten months and seventeen days In the House of 

- i/ 

Corrections In Boston, (R 111) 

On February 15, 1952, fifteen days after he had been convicted 
for the rape of Oma Lucas, the appellant, Robert Lee Wells, was brought 
before the trial Judge for sentencing. The trial Judge declined to 
sentence him because he, the Judge, was concerned about the appellant*s 
mental condition. In this regard, shortly after the proceedings had 
begun, the Judge said (R 109 , 110): 

"THE COURT: I am Inclined to think that I should defer 
sentence on him and have an”examination made. “I am not 
satisfied in my mind—I am satisfied that he isn't normal. 

What I am not satisfied about is tb what extent he is not 
normal. I think I better have a psychiatric examination 
of him made, together with an examination of his background. 

"As I recall it? Mr. McKinley prosecuted this case. 

"THE COURT: There-must have been, up there ^bston7 — 
or may have”been — some inquiry made into his background. 

He either is feigning or there is something wrong with him. 

He tells the probation officer that he doesn't know tether 
he was inducted or enlisted into the Army; he doesn't knoU 
the whereabouts of his mother. ”He testified on”the witness 
stand that he went to Charlottesville to see his mother, 
and on examination by me he got pretty well tangled up on " 
that. I knew something was wrong with that story, of”Cohrse, 

Just two or three questions, when he was on the witness stand. 

"He doesn't remember being hospitalized in the service, 
when, apparently, he was. Maybe he doesn't remember; maybe 
he does. He isn't going to be able to fool the experts, I 
think, in that regard. But I think in fairness to him I 
should not impose a sentence at this time. I could do so 
and recommend that he be sent to Springfield, which was my 
original inclination, where he could get treatment. And I 
think, should it turn out, as I am inclined to think it 
probably will, that he is such a mental — well, that he 
is of sound mind in the sense that there Is no reason for 
me not to sentence him, I will nevertheless recommend 
Springfield, because he needs some kind of treatment. • • 

That's the best place that I know of for him to get it, if 
he's got to be incarcerated." 

The preceedings were concluded when the Judge indicated that 
the appellant was to be examined. (R. 113) 

On the 18th day of February, 1952, the Assistant United States 
Attorney, who prosecuted the appellant for the United States, prepared 
a petition for sexual psychapath examination in accordance with 


2/ Also see letter of Dr. Joseph L. Gilbert (R 124) 


Section 3503, Title 22, District of Columbia Code (R* 118, 119). The 
conforming order vas signed by the Jud^e on the same day* (R* 120) • 

Drs. Joseph Gilbert and Amino Perretti vere directed to examine 
f?obert Lee Wells* Later, on the 9th of April, 1952, an order vas en¬ 
tered vacating the order directing an examination of the appellant to 
determine vhether he vas a sexual psychopath* (R* 120, 121). 

By letter to Judge Schveinhaut, dated May 2, 1952, (R 123)# 

Dr* Amino Perretti, one of the phychiatrists directed by the Court to 
examine the appellant, stated in part as follovs: 

"In response to a request from the Court for a mental 
examination of one Robert Lee Wells, a 25 year old colored 
man presently confined in the District of Columbia Jail, 

I respectfully report that I made such a mental examination 
on three occasions, namely March 3# 1952, April 5# 1952 and 
Aprfcll27, 1952. 

"As a result of suc h m ental examination, I conclude 
that this man is of UNSOUND MIND, suffer ing from a frank 
mental disorder or phychosis, namely UNDIFFERENTIATED 
PSYCHOSIS with SCHISOPHRENIC and PSYCHOPATHIC FEATURES 
and commitment to a hospital for the care of the mentally 
ill is recommended*" 

Dr* Joseph L* Gilbert, the other Psychiatrist appointed by Judge 
Schveinhaut to examine the defendant, reported his finds and conclu¬ 
sions to the Court in a letter to the Judge, dated May 2, 1952, (R 124)* 
After stating that he had examined Robert Lee Wells on April 5# 

- April 12 and April 19# 1952# at the District of Columbia Jail, the 
doctor set out some facts of the appellants personal history that had 
been revealed to the doctor by the appellant* The doctor concluded 
his letter vith the folloving paragraph: 

"In conclusion, I vish t& stated that the examinations 
reveal the presence of serious mental disorder * And It is 
my opinion that Robert Lee Wells is of UNSOUND MIND, suffering 
from UNDIFFERENTIATED PSYCHOSIS vith SCHIZOPHRENIC and PSYCHO¬ 
PATHIC FEATURES, and commitment to a hsopital for the care of 
the mentally ill is recommended." 

On May 9, 1952, the Assistant United States Attorney, under the 
authority of Section 4244, Title 18, United States Code, by Motion 
petitioned the Court to judicially determine the mental competenoy of 
the appellant. (R 125, 126). On the same day Judge Schveinhaut signed 
an order directing that a hearing be held by the Court, to determine 
vhether the appellant "is presently insane or otherwise so mentally 
incompetent as to be unable to understand the proceedings against him 
or properly to assist In his ovn defense." (R. 130) 


4/ At that time, both vere attached to the Staff of the Gallinger 
Municipal Hospital, 


A hearing vas held before Judge Schveinhaut on May 9, 1952, to 

determine the appellant*a mental condition. (R 81 - 89 ). At the hearin? 

Ors. Gilbert and Perretti, both testified that there ¥as no question 

that the appellant vas at that time of unsound mind and, therefore, 

should be committed to a mental Institution. Dr. Gilbert, In response 

to a question by the Assistant United States Attorney, said: (R 83 ) 

"A. As a result of my examination of Robert Lee Wells, 

I have arrived at an opinion, and it is that I believe 
he Is of unsound mind, suffering from a mixed type of - 
mental disorder, on the basis of rather marked schisophre¬ 
nic symptoms, or symptoms that are closely approaching 
that of dementia praecox, and he is quite retarded also, 
prbbably mentally defective; and In addition to that, he 
has been an extremely unstable boy, especially in the 
field of sexual activities and sexual curiosity. 

“On examination, he shovs much confusion and 
failures in'memory. "'He is hallucinated in the auditory 
fields and some transient visual hallucinations also. 

"He~believes the'Lord speaks'directly to him, and 
he thinks he hears'hls mother, also; His mother Is 
deceased, he states, but he believes hearing'her say he 
should come vith her, and that he, himself, says that 

he is trying to go vith her. 

•» •*. 

- “He hears people calling him bad names; threaten 
him— that Is'In the form of vhat appears to be to be 
hallucinations of hearing — threatening to kill him. 

"He says at times he is afraid to go to sleep be¬ 
cause of those experiences, and at times the hallucina¬ 
tions keep him avake; and he stays avake'at times as 
long as he can because of the fear that someone may 
harm him“. 

*— a* j 

Both doctors vere unable, vhen asked to do so, to give an opinion 
as to vhether the appellant vas of sound mind on January 31# 1952, the 
date of the trial. (R 87 ). 

Shortly thereafter, by order of Judge Schveihhaut, the appellant 
vas commited to saint Elizabeth*s Hospital in Washington, D.C. (R 129) 
Exactly three (3) years and one (1) month from the time of the 
hearing before Judge Schveinhaut, to determine the mental capacity 
of the appellant. Dr. Overholser, Superintendent of Saint Elizabeth*s 
Hospital on June 9, 1955# vrote a letter to the Director of the Bureau 
of Prisons. In the letter Dr. Overholser advised the Director that 
it had been determined that the appellant vas at that time mentally 
competent to stand trial and abfcfc to consult vith counsel and properly 
assist in his ovn defense. (R 131) 

Thereafter, on June 20, 1955, the United States Attorney for the 
District of Columbia filed a motion In the Uhited States District 
Court for the District of Columbia for a Judicial determination of the 



appellant's competency ta stand trial. (R 132) A hearing vas held 
before Judge Luther W. Youngdahl on June 24, 1956, (R 99-107). It 
*as established to the satisfaction of the Judge that the defendant 
wa's at that time of sound mind and mentally competent to understand 
the proceedings against him and it was so ordered. (R 133). 

On July 15, 1955, the appellant was brought before Judge 
S^hweinhaut to be sentenced upon the conviction by Jury on January 
31, 1952, for the offense of rape. His attorney was present. At the 
proceedings (R 90-98) the appellant’s attorney objected to the defen¬ 
dant’s being sentenced at that time and urged the Court to grant the 
Appellant a new trial. Appellant’s attorney set forth as reason for 
the request for a new trial t at to sentence the appellant In view of 
all of the circumstances and the history of the case would be viola¬ 
tive of the appellant’s rights under the due process clause of the 
Constitution. The Judge overruled (R 134) counsel’s oral motion and 
sentenced the appellant to serve from 3 to 9 years in prison (R 135)• 

STATEMENT OF POINTS 

The appellant should have been granted a new trial because 
there was a reasonable possiblity that he was not competent when he 
was tried. 


SUMMARY OF ARGUMEN T 


1. It was error for the trial Judge to deny the appellant 
a new trial where there was a reasonable possibility 
that the appellant was mentally incompetent at the time 
of his trial. 

2. A Judicial determination as to defendant’s mental capacity 
at the time of his trial should have been held after the 
appellant was released from the custody of the attorney 
General. 
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The appellant should have been granted a new trial because there 


wag a reasonable possibility that he was not competent when he vas 

t ried , 

A, The Facts 

A consideration of the material facts and circumstances involved 
in this case from the date of the appellant's trial in the Court below 
on January 30 and 31 , 1952, to the date that the appellant was sen¬ 
tenced on July 16, 1955, creates a doubt as to whether the appellant at 
nis trial was able to understand the nature of the proceedings against 
him and to assist in the preparation of his defense. This being so, 
the appellant asserts that in the absence of a Judicial determination that 
he was mentally competent at the time of his trial, the doubt that 
exists with reference to the proposition commands that his conviction 
he reversed. Upon reason and authority competence cannot be assumed 
and rights disregarded (Taylor v, Uhited States, 222 P, 2d 398) and 
no man should be considered as a proper subject for criminal prosecu - 
tlon of whose Insanity there 13 ground for a reasonable doubt , (United 
States v, Lancaster , Fed Case No, 15, 355)• 

Factually, two significant events occurred in the course of the 
proceedings below that establish beyond question the conclusion that 
there is a reasonable possibility that the appellant was incompetent 
at the time of his trial. Both events are relatively close in point 

of time to the appellant's trial. The first event referred to is the 

doubt that the trial Judge had as to the defendant's mental condition. 
The record is devoid of any indication as to when the Judge was first 

beset with this doubt. The first time it is shown of record is 

fifteen ( 15 ) days after trial •» the day the defendant is to be 
sentenced. The Judge expressed it in these words: 

"THE COURT: I am inclined to think that I should defer 
sentence on him and have an examination made, I~am not 
satisfied in my mind — I am satisfied that he isn't 
normal. What I am not satisfied about is to"what extent 
he is not normal.' I think I better have a psychiatric 
examination of him made, together with an examination of 
his background." ... 

THE COURT: There-must have been, up there ^oston7 — 
or may have been — some inquiry" made into nis background. 

He either is feigning or there is something wrong with 
him. He tells the probation officer that he doesn't know 
whether he was inducted or enlisted into the Army; he 



doesn’t know the whereabouts of his mother. He testified 
on the - witness stand that he went to Chariottsville to 
see his mother, and on examinations by me he got pretty 
well tangled up on that. I knew something was wrong with 
that story; of course, by just two or three questions, 
when he was on the witness stand. 

"He doesn’t remember being hospitalized in the service, 
when, apparently he was. Maybe he doesn’t remember; mkybe 
he does. He isn't going to be able to fool the experts, I 
think, in that regard. But X think"in fairness to him I 
should not impose a sentence at this time. I could do so 
and recommend that he be sent to Springfield, which was my 
original inclination where he could get treatment. And I 
think, should it turn out, as I am inclined to think it 
probably will, that he is such a mental —well,' that he is 
of sound mind in the sense that there Is no reason for me 
not to sentence him, I' will nevertheless recommend Spring- 
field, because he needs some kind of treatment. • • That’s 
the best place that I know for him to get it, if he’s got 
to be incarcerated." 

The Judge’s remarks indicated that he was of the opinion that the 
appellant’s doubtful mental condition possibly had an origin that 
antedated the trial. 

The second event that occurred in the course of the case that 
evidences a reasonable possibility that the appellant was so mentally 
incompetent as to be unable to understand the proceedings against him 
or properly to assist in his own defense, is the report of the psychia 
trists appointed by the trial Judge to examine the appellant. At the 
hearing held on May 9, 1952, to determine the appellant’s competency 
to stand trial. Dr. Joseph Gilbert testified R 33-36) that he had 
examined the appellant on four occasions and that in his expert opinion 
the defendant was of unsound mind at that time. It is Dr. Perretti 
who also testified at the hearing concurred with Dr. Gilbert’s opinion. 
It is significant that their opinions were based on examinations of 
the appellant approximately two months after the trial. 

As pointed out above, both events which raise a doubt as to 
appellant’s mental competency at the time of trial occurred close to 
the date of trial; the Judge’s doubts 15 days after trial; and the 
doctor’s examination only two months after trial. It is not only 
from the standpoint of proximity to the time of trial that those two 
events are critical toward the establishment of a doubt as to the 
appellant’s mental condition at the trial are important; but it is 
also because of their character. In the first, one finds an experience 
trial Judge, giving voice to a conviction the source of which, even 


of one speculates about It, comes from personal observations or a 
trustworthy source. In the other event, the persons are eminently 
qualified psychiatrists. 

The reasonable possiblity that the appellant was not mentally 
competent at his trial is deepened by a minor event in the history 
of the same: The duration of the appellant's confinement (measured 
from the date of the hearing on May 9, 1952, to the date of Dr. 
Overholser's letter to the Directors of the Bureau of Prisons.) 


B. The Lav 

Section 4244 of Title 18, United States Code provides in 
applicable part as follows: 

"Whenever after arrest and prior to the imposition of 
sentence or prior to the expiration of any period of proba¬ 
tion the United States Attorney has reasonable cause to 
believe that a person charged with an offense against the 
United States may be presently insane or otherwise so men¬ 
tally" incompetent as to be unable to understand the proceedings 
against him or properly to assist in his own defense, he shall 
file a motion for a" Judicial determination of such mental com¬ 
petency of the accused, setting forth the ground for such 
belief with the trial court In which proceedings are pending. 
Upon''such a motion or upon a similar motion*in behalf of the 
accused, or upon its own motion, the court shall cause the 
accused ... to be examined as to his mental condition by 
at least one qualified psychiatrist, who shall report~to the 
Court. . • If the report of the psychiatrist indicates a 
state of present insanity or such mental incompetency in the 
accused, the court shall hold a hearing, upon due notice; 
at which evidence as to the mental condition of the"accused 
may'be submitted, including that 6f the reporting psychia¬ 
trist, and make a finding with respect thereto. . . 

This section "is largely declaratory of the law as it existed 
under numerous decisions of the Federal Courts. Its apparent purpose 
was to provide a fixed procedure for determining the competency of a 
defendant to understand the nature of the charges brought against him 
and to assist In his own defense. The Courts have long recognized 

w ^ 

that the constitutional right of a defendant to a fair trial includes 
not only his right to be physically present and to assist in his 
defense, but also embraces his right to be present mentally as well". 
United States vs Gundelfinger r District Ct. W.D. Pa., 1951 » 9$ 

Supp. 630, at page 431, also see Ashly vs Pascor 8 CIr. 1945# 147 F. 
2d 312. 

This court has decided: that an oral request on behalf of am 
accused is sufficient to invoke the statute and obligates the Court 
to follow the prescribed procedure. Perry v. Uhited States (1932) 
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90 U.S. App. D.C. 195/ 196 P 2d 37; that vhere a motion on behalf of 
accused for mental examination under the provisions of the section is 
nfcade in good faith and not frivolous the Court must grant same, 

W* ar vs United States (1954) 94 U.S. App. D.C. 325, 215 P 2d 24; 

Ke lley v. United States (1954) 221 P 2d 822; Cf. Labron vs United 
Sp ates, dec. October 13, 1955* 

And vhere section 4244 has been invoked, its mechanics put into 
Operation and commitment of the accused to the custody of the Attorney 
General has followed under the terms of Section 4246 similarly zeal¬ 
ously prescribed procedures "were designed to afford maximum protection 
to the rights of an accused. In Gunther vs. United States, the prin¬ 
ciple vas established that vhere an accused has been Judicially 
determined incompetent to stand trial, it is erroneous to try him 
until it has been Judicially determined that he is capable to stand 
trial. This principle vas folloved in Taylor vs United States. 222 
P 2d 398. 

The appellant submits upon the basis of the foregoing authorities 
that it vas error for the Judge in the proceeding of July 15, 1955, 
to: (l) deny him a nev trial; (2) sentence him until it had been Judi¬ 
cially determined that he vas mentally competent vhen he vas tried 
and convicted on January 30 and 31, 1952. The actions of the Judge 
at the hearing on July 15, 1955, cannot be harmonized vith the pre¬ 
vious decision of this Court, particularly the Gunther and Taylor 
Cases, supra. 

The appellant urged that under the lav he vas entitled to benev 
trial for the. reason that in viev of all the facts there vas a 
reasonable possibility that vhen he vas tried he vas so mentally in¬ 
competent as to have been unable to understand the proceedings against 
him or properly to have assisted in his ovn defense. 

With reference to the contention that after release from the 

custody of the Attorney General a Judicial determination should have 

•. .. •— 

been made as to the appellant’s mental competency at the time of his 
trial and that it vas error to sentence him vithout same, the appel¬ 
lant points to the fact that the record is barren as to any such 
Judicial determination. The proceedings vere founded on the assump¬ 
tion that appellant vas mentally competent at the time of his trial. 


It should be pointed out that the Judge who presided at the 
hearing then was not the Judge who presided at the appellants trial. 

Finally, the appellant further takes the position that the 
question as to whether a Judicial determination as to his mental 
r.cmpeteincy at the time of his trial should have been held must be 
treated in principle as one coming under the provisions of Section 
4245, Title 28, Uhited States Code. Treatment of the problem In this 
fashion has been suggested by this Court In several cases Involving 
similar questions. Gunther v. Unltdd States . 9^ U.S. App. D.C. 243, 
215 F 2d 493, note 18; Conteev. United States . 94 App. 297, 215 F 2d 
324; Kelley v. United States . 221 F 2d 822, note 7, see also Coson v . 
United States 4th Cl r. 1955, 220 F 2d 511 cert. den. 347 U.S. 930. 

It is suggested that if there is any possible doubt that the 
appellant was Incompetent at the time of his trial, his conviction 
should be reversed. Ross v. State . 265 S.E. 2d 533* 


CONCLUSION 

In conclusion the appellant submits that for the reasons set 
out above, this Honorable Court should reverse his conviction and 
sentence. 


Perry W. Howard 
613 - F Street, N.W. 
Washington 4, D.-* C.' 

Attorney for Appellant 

Of Counsel: 


CERTIFICATE OF SERVICE 

This will certify that I have this day cf January, 1956, 

served the TJhited States Attorney By leaving a copy of the above 
Brief of Appellant In the Office of the Uhited States Attornfry, 
United States Courthouse, United States District Court for the 
District of Columbia, Washington, D. C. 

Attorney for Appellant 
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QUESTIONS PRESENTED 

After trial by jury appellant was found guilty of rape, 
and sentencing was set for two weeks hence. Appellant 
showed no history of insanity prior to trial and such issue 
was not interjected into the trial. Appellant even took 
the stand in his own defense and both he and his attorney 
presented an able case. At the time of sentencing, the 
court sua sponte suggested that appellant might not be 
normal, so sentencing was deferred and appellant was ex¬ 
amined by two psychiatrists who, three months after trial, 
said he was then of unsound mind, so appellant was com¬ 
mitted to a mental institution. Subsequently found by 
judicial determination to be of sound mind, appellant was 
then sentenced. 

In the opinion of the appellee the following question is 
presented: 

1. Did the trial court properly deny a motion for a new 
trial when there was no affirmative evidence that appellant 
was of unsound mind at the time of trial? 


(i) 
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BRIEF FOR APPELLEE 


counterstatement of the case 

On January 29, 1951, appellant was indicted for rape 
in violation of District of Columbia Code § 22-2801 (R. 
115), and on October 19, 1951, entered a plea of not guilty 
(R. 116). 

On January 31, 1952, the jury returned a verdict of 
guilty as indicted (R. 117), and on February 15, 1952, 
appellant appeared in court for sentencing at which time 
the court expressed some doubt that the appellant was 
normal (R. 109). The court said it did not want to sen¬ 
tence appellant if he was not of sound mind. The desire 
to have a psychiatric examination was merely out of an 
abundance of caution, because as the court said (R. 110): 
“And I think, should it turn out, as I am inclined to think 
it probably will, that he is such a mental—well, he is of 
sound mind in the sense that there is no reason for me 
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not to sentence him.” The court asked appellant if he 
thought he needed psychiatric treatment, and appellant 
answered (R. 110): “No, sir, I do not.” Appellant was 
not sentenced on February 15, 1952, but it was ordered 
that he be examined by two psychiatrists (R. 120). 

On May 9, 1952, a hearing was held and Doctors Gilbert 
and Peretti testified, and their qualifications as psychiatrists 
were conceded (R. 82, 86). Doctor Gilbert testified that 
he examined appellant on April 5, 12, 19, and on Mav 3, 
1952. 

He stated that as a result of his examinations he had 
arrived at the opinion that appellant (R. 83) “. . . is of 
unsound mind, suffering from a mixed type of mental dis¬ 
order, on the basis of rather marked schizophrenic symp¬ 
toms, or symptoms that are closely approaching that of 
dementis praecox, and he is quite retarded also, probably 
mental defective.” The Doctor was asked if he could say 
whether or not appellant was of unsound mind in August 
1950 and he answered (R. 84): 

“I am afraid I would only be guessing. I have noth¬ 
ing to base an opinion on as to what his condition was 
at that time. He is a retarded boy, to begin with, 
plainly unstable, and this sort of a thing could be the 
type of disorder that has developed in the face of the 
situation in which he finds himself. There may be a 
strong situational factor there, but he is so disorganized 
that it is just practically impossible—we can do it in 
a lot of cases, that is true, but here is a boy that you 
can’t date anything from.” 

Doctor Peretti’s testimony was to the same effect and he 
said (R. 86) “. . . he is of unsound mind, suffering from a 
frank mental disorder, a psychosis.” Both doctors also 
stated that they were unable to say whether appellant was 
of unsound mind on January 30 or 31, 1952. As a result 
of this hearing the court made findings that appellant was 
presently of unsound mind and ordered that he be com¬ 
mitted to the custody of the Attorney General until “he 
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is mentally competent to be sentenced or until the pending 
charges against him are disposed of according to law,” 
(R. 129). 

Having received a letter from Doctor Winfred Overholser, 
Superintendent of Saint Elizabeths Hospital, dated June 
9, 1955 (R. 131), the Government made a motion for a 
judicial determination of the mental competency of appel¬ 
lant (R. 132). Such a hearing was held on June 24, 1955 
(R. 99-106). Doctor Leon J. Epstein, of the staff of Saint 
Elizabeths Hospital, whose qualifications as a psychiatrist 
were conceded, testified that appellant was presently of 
sound mind and able to understand the charges against 
him. As a result of this hearing the court entered an order 
that appellant is presently of sound mind and able to under¬ 
stand the proceedings against him (R. 133). 

On July 15, 1955, the parties appeared in court for 
sentencing and appellant made an oral motion for a new 
trial (R. 91-92) on the ground that there was a possibility 
that he was of unsound mind at the time of trial. Since 
no evidence was offered to substantiate this claim the court 
denied the motion, and proceeded to sentence appellant to 
from three to nine years imprisonment. This appeal fol¬ 
lows. 

STATUTES INVOLVED 

Title 18 United States Code, Section 4244 provides: 

“Whenever after arrest and prior to the imposition 
of sentence or prior to the expiration of any period 
of probation the United States Attorney has reason¬ 
able cause to believe that a person charged with an 
offense against the United States may be presently 
insane or otherwise so mentally incompetent as to be 
unable to understand the proceedings against him or 
properly to assist in his own defense, he shall file a 
motion for a judicial determination of such mental 
competency of the accused, setting forth the ground 
for such belief with the trial court in which proceed¬ 
ings are pending. Upon such a motion or upon a 
similar motion in behalf of the accused, or upon its 
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own motion, the court shall cause the accused, whether 
or not previously admitted to bail, to be examined 
as to his mental condition by at least one qualified 
psychiatrist, who shall report to the court. For the 
purpose of the examination the court may order the 
accused committed for such reasonable period as the 
court may determine to a suitable hospital or other 
facility to be designated by the court. If the report 
of the psychiatrist indicates a state of present insanity 
or such mental incompetencv in the accused, the court 
shall hold a hearing, upon due notice, at which evidence 
as to the mental condition of the accused may be sub¬ 
mitted, including that of the reporting psychiatrist, 
and make a finding with respect thereto. No statement 
made by the accused in the course of any examination 
into his sanity or mental competency provided for 
bv this section, whether the examination shall be with 
or without the consent of the accused, shall be admitted 
in evidence against the accused on the issue of guilt 
in any criminal proceeding. A finding by the judge 
that the accused is mentally competent to stand trial 
shall in no way prejudice the accused in a plea of 
insanity as a defense to the crime charged; such find¬ 
ing shall not be introduced in evidence on that issue 
nor otherwise be brought to the notice of the jury. 
Added Sept. 7, 1949, c. 535 § 1, 63 Stat. 686. 

Section 4245 provides: 

Whenever the Director of the Bureau of Prisons 
shall certify that a person convicted of an offense 
against the United States has been examined by the 
board of examiners referred to in title 18, United 
States Code, section 4241, and that there is probable 
cause to believe that such person was mentally in¬ 
competent at the time of his trial, provided the issue 
of mental competency was not raised and determined 
before or during said trial, the Attorney General shall 
transmit the report of the board of examiners and 
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the certificate of the Director of the Bureau of Prisons 
to the clerk of the district court wherein the conviction 
was had. Whereupon the court shall hold a hearing 
to determine the mental competency of the accused 
in accordance with the provisions of section 4244 above, 
and with all the powers therein granted. In such 
hearing the certificate of the Director of the Bureau 
of Prisons shall be prima facie evidence of the facts 
and conclusions certified therein. If the court shall 
find that the accused was mentally incompetent at 
the time of his trial, the Court shall vacate the judg¬ 
ment of conviction and grant a new trial. Added 
Sept. 7, 1949, c. 535 § 1, 63 Stat. 686. 

Section 4246 provides: 

Whenever the trial court shall determine in accord¬ 
ance with sections 4244 and 4245 of this title that an 
accused is or was mentally incompetent, the court 
may commit the accused to the custody of the At¬ 
torney General or his authorized representative, until 
the accused shall be mentally competent to stand trial 
or until the pending charges against him are disposed 
of according to law. And if the court after hearing 
as provided in the preceding sections 4244 and 4245 
shall determine that the conditions specified in the 
following section 4247 exist, the commitment shall be 
governed by section 4248 as herein provided. Added 
Sept. 7, 1949, c. 535, § 1, 63 Stat. 686. 

SUMMARY OF ARGUMENT 

It is within the sound discretion of the trial court to 
grant a new trial, and such decision will not be reversed 
on appeal unless a clear abuse of discretion is shown. 
Appellant has never presented any affirmative evidence 
that he was of unsound mind at the time of trial, so it 
was proper for the court to deny his motion for a new 
trial when such motion was based solely on the “possi¬ 
bility” that he was unsound at the time of trial since 
he had been found to be unsound four months after trial. 
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ARGUMENT 

The Motion For a New Trial Was Properly Denied 

It is readily apparent from appellant’s statement of 
the case, and he does not contend otherwise, that all the 
procedural requirements of 18 U.S.C. §§ 4244, 4246 were 
met. As soon as the sanity issue w’as raised, the court 
immediately stopped the judicial proceedings and appointed 
two psychiatrists to examine appellant. A hearing was 
held, he was found to be presently of unsound mind and 
was committed to Saint Elizabeths Hospital. When he 
was subsequently released, another judicial determination 
was held and appellant was found to be of “sound mind 
and mentally competent to understand the proceedings 
against him and to properly assist in his own defense.” 
Following this second judicial determination, the case went 
before the trial judge and the proceedings were resumed 
where they had left off when the sanity issue vras first 
raised. Appellant was then sentenced. 

It will he noted that there is no claim that appellant 
had ever been in a mental institution prior to trial, nor 
were any facts adduced that would put the trial court on 
notice that appellant might be of unsound mind. Just 
prior to trial he was released from a prison in Massa-. 
chusetts where he had served a sentence of one year 
(R. 111). Apparently the prison authorities in that state 
did not think appellant was of unsound mind. His counsel 
did not think that appellant was unable to assist in his de¬ 
fense during trial, nor did counsel ever suggest during trial 
that appellant might be of unsound mind. When the court 
asked appellant if he thought he needed psychiatric treat¬ 
ment he answered (R. 110): “No, Sir, I do not.” 

Appellant attaches undue significance to the trial judge’s 
suggestion that a mental examination he made (Br. 12). 
Whatever doubt the court had concerning appellant’s nor¬ 
mality, such doubt did not manifest itself until after the 
jury had returned a verdict of guilty, and the court had 
received a probation report on him. In suggesting that 
a psychiatric examination be made the court commented 
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on some things appellant had told the probation officer 
(R. 109). At the very most the court thought appellant 
was not normal, but never said that he was of unsound 
mind. Finally, the court said he thought the examination 
would reveal that appellant (R. 110), “. . . is of sound 
mind in the sense that there is no reason for me not to 
sentence him.” The court never expressed any thought 
that appellant was not normal at the time of trial. 

In Gunther v. United States, 94 U.S. App. D.C. 243, 215 
F.2d 493 (1954), this Court remanded the case to the trial 
court for a nunc pro tunc determination of the appellant’s 
sanity at the time of trial. It will be remembered that 
in Gunther the appellant was found to be of unsound mind 
prior to trial, and was subsequently brought to trial with¬ 
out a judicial determination that he was of sound mind. 
In remanding to the trial court this Court said, 94 U.S. 
App. D. C. at 247: 

“If the District Court determines that he w*as in¬ 
competent, it should vacate the conviction and order 
a new trial; otherwise, the conviction is to stand.” 

Thus, before a new trial should be ordered, this Court 
said the trial court must determine that the appellant 
was incompetent. 

The case at bar exactly parellels the Gunther decision, 
the only difference being that in the present case the 
proceedings are one step further along in the judicial 
process, i.e., the issue of insanity arose for the first time 
at the sentencing rather than at the trial. However, once 
the issue arose, the same procedure was followed in this 
case as in Gunther. Appellant was judicially determined 
to be of unsound mind, was committed to Saint Elizabeths 
Hospital, was then subsequently judicially determined to 
be of sound mind, and the judicial process resumed where 
it left off before the insanity issue was first raised. 

It is presumed that a person is sane until this presump¬ 
tion is overcome by “some evidence relative to the issue.” 
Tatum v. United States, 88 U. S. App. D. C. 386, 190 F. 


2d 612 (1951); Frame v. Hudspeth, 109 F. 2d 356 (10th 
Cir. 1940); Davis v. United States, 160 U. S. 469, 488 
(1895); Durham v. United States, 94 U.S. App. D.C. 228, 
214 F. 2d 862 (1954). It is appellant’s argument that 
since he was found to be of unsound mind several months 
after trial, it must create (Br. 12) “a doubt as to whether 
the appellant at his trial was able to understand the nature 
of the proceedings against him and to assist in the prepa¬ 
ration of his defense.” Such a doubt never arose in the 
mind of the same trial counsel at the time he was actually 
defending appellant during trial. Such a doubt never 
arose in the mind of the trial judge or the prosecutor 
during trial. And neither of the two psychiatrists were 
able to say on May 9, 1952, that appellant was of unsound 
mind at the time of trial less than four months before. 
Therefore, the trial court could not say on May 9, 1952, 
that the appellant was of unsound mind at the time of 
trial, and as this Court said in Gunther . in order to grant 
a new trial, the District Court must determine that the 
accused was incompetent at the time of trial. Absent such 
a finding, the trial court properly denied the motion for a 
new trial. 

Appellant cites this Court’s decisions in Gunther v. 
United States, supra, and Taylor v. United States, 95 U.S. 
App. D.C. 573, 222 F. 2d 398 (1955), for the proposition 
that it was error for the trial judge (Br. 16), “to (1) 
deny him a new trial; (2) sentence him until it had been 
judicially determined that he was mentally competent when 
he was tried and convicted on January 30 and 31, 1952.” 
It is strongly urged by the Government that neither of 
the cited cases supports appellant’s contention. Gunther 
merely holds that before a man, who has been found to 
be “unable to understand the nature of the charges against 
him or properly to assist in his own defense,” may be 
tried there must be a judicial determination of his mental 
competency to stand trial. Appellant was never, before 
trial, found to be unable to understand the charges against 
him or to assist in his defense. In dealing with the in- 
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sanity issue, the Taylor case simply reiterates the Gunther 
view that ‘‘When an accused person has been judicially 
found incompetent to stand trial, it is erroneous to try 
him until it has been judicially determined that he is com¬ 
petent to stand trial.” Appellant was never judicially 
found incompetent to stand trial. 

Appellant also seeks to invoke 18 U.S.C. § 4-245 by say¬ 
ing (Br. 16), “Finally, the appellant further takes the 
position that the question as to whether a judicial determi¬ 
nation as to his mental competency at the time of his trial 
should have been held must be treated in principle as one 
coming under the provisions of Section 4245.” To sup¬ 
port this contention he cites inter alia footnote 18 in the 
Gunther opinion. As this court pointed out in footnote 18, 
“. . . Congress has provided for a determination of com¬ 
petency by the trial court whenever the Director of the 
Bureau of Prisons certifies that there is probable cause to 
believe that a person convicted of an offense against the 
United States was mentally incompetent at the time of his 
trial.” Again the crucial omission from appellant’s case 
arises to defeat his contention—the Director of the Bureau 
of Prisons never certified that there is probable cause to 
believe that appellant was mentally incompetent at the time 
of trial, nor has anyone else so certified. The tw’o psychia¬ 
trists who examined appellant both stated that they could 
not say whether appellant wras of unsound mind at the time 
of trial. Thus, the record show’s that the procedure under 
Section 4244 set out by this Court in Gunther w r as followed. 

Being unable to demonstrate that his rights under Sec¬ 
tions 4244, 4245 or 4246, were in any way violated, appel¬ 
lant also says (Br. 16), “The appellant urged that under the 
law he w*as entitled to a new trial for the reason that in view 
of all facts there was a reasonable possibility that when he 
was tried he w T as so mentally incompetent as to have been 
unable to understand the proceedings against him or 
properly to have assisted in his own defense.” The term 
“reasonable possibility” is far in meaning from the term 
“probable cause” used by Congress in the pertinent sec¬ 
tions herein involved. To hold that when Congress provided 
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for a hearing upon a certification that there is “probable 
cause to believe that such person was mentally competent 
at the time of his trial” they meant that a “reasonable 
possibility” would satisfy the requirement for probable 
cause is beyond the realm of sound reasoning. The phrases 
“probable cause” and “reasonable cause” as used in 18 
TJ. S. C. §§ 4244 and 4245 have never been judicially in¬ 
terpreted, but these phrases have been repeatedly defined 
when used in other 1 statutes, especially in connection with 
the issuance of search warrants. In these definitions this 
Court has said probable cause exists when all the facts and 
circumstances would lead a man of reasonable caution to be¬ 
lieve that the alleged fact did in fact exist. Seymour v. 
United States, 85 TJ. S. App. D. C. 366,177 F. 2d 732 (1949); 
Coupe v. United States, 72 App. D. C. S6, 113 F. 2d 145 
(1940); Shore v. United States, 60 App. D. C. 137, 49 F. 2d 
519 (1931); also see Carroll v. United States, 267 IT. S. 132 
(1925). 

What are the facts in this case that would lead a man of 
reasonable caution to believe that appellant was of unsound 
mind at the time of trial It must be conceded that the trial 
judge acted as a man of reasonable caution because he sug¬ 
gested sua sponte that examination be made and a bearing 
held to determine appellant’s competency even though the 
court thought that such examinaiton would reveal that he 
(R. 110) y • m • IS of sound mind in the sense that there 
is no reason for me not to sentence him.” No written mo¬ 
tion for a new trial was submitted by appellant, but he 
orally moved for a new trial at the time of sentencing in the 
following colloquy (R. 91-92, 93): 

“Mr. Howard: If Your Honor please, we most respect¬ 
fully submit that we are of the opinion that this man 
should not be sentenced, that he should have a new 
trial, for the reason that this man was tried heretofore 
and tried before Your Honor, in my opinion in a fair 
and impartial trial. But this Court discovered and 
reached the conclusion he didn’t think this man was of 
sound mind. 
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“The Court: I didn’t reach that conclusion. I had my 
doubts. 


• • • • • 


“Mr. Howard: ... We respectfully submit to your 
Honor, on the record in this case, that this defendant 
should have a trial by due process of law, at a time 
when they say that he is of such mentality that he could 
assist counsel in making his defense. For that reason, 
if Your Honor please, we most respectfully insist and 
protest against the sentence of the defendant at this 
time without a trial.” 

In accordance with the well-established rules of law of 
this jurisdiction, the action of a trial court on a motion for 
new trial will not be reversed by this Court on appeal be¬ 
cause such motion is ordinarily addressed to the sound dis¬ 
cretion of the trial court. 1 However, this Court, in Hamil¬ 
ton v. United States, 78 App. D. C. 316, 319, 140 F. 2d 678, 
has said: 

“. . . it is a settled rule of this court that the re¬ 
fusal to grant a new trial on the ground of newly dis¬ 
covered evidence may be ground for reversal where an 
abuse of discretion appears.” 

Appellant has brought a motion for a new trial, apparently 
on the ground of newly discovered evidence. In order to 
reverse, this court must find that the trial judge abused his 
discretion when he refused to grant a new trial on the “pos¬ 
sibility” that appellant might have been of unsound mind 
at the time of trial. The fact that the judge observed appel¬ 
lant for two days of trial, and heard two eminent psy¬ 
chiatrists state that they could not say that appellant was 
of unsound mind at the time of trial, leads to the conclusion 


l See Fook v. United States, 82 U.S. App. D.C. 391, 164 F.2d 
716 (1947), cert, denied 333 U.S. 838; Higgins v. United States, 81 
U.S. App. D.C. 371, 160 F.2d 222 (1946), cert, denied 331 U.S. 822. 
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that it would have been an abuse of discretion for the court 
to do anything but deny the motion for a new trial. 

Appellant has never made a motion for a judicial determi¬ 
nation of his competency to stand trial. At the last minute, 
just before sentencing, he made an oral motion in open 
court for a new trial No particular grounds were advanced 
except that appellant thought there might be a possibility 
that he was of unsound mind at the time of trial. Pre¬ 
sumably he was claiming newly discovered evidence. Over 
three years elapsed from the time of trial to the time of 
sentencing, yet appellant did not prepare any written mo¬ 
tion citing supporting authorities, nor did he offer any af¬ 
firmative evidence from any examining psychiatrists to the 
effect that there was probable cause that appellant was of 
unsound mind at the time of trial 

Doctor Gilbert testified that it was possible that appel¬ 
lant’s mental condition was the result of a situation in 
which he found himself. Like all things, unsoundness of 
mind must have a genesis, and it is more reasonable in the 
light of the psychiatric testimony to assume that appel¬ 
lant’s mental condition was a prison psychosis, born when 
the jury said “guilty,” and nurtured by the thought that 
the only step left before the prison doors swung shut was the 
imposition of sentence, than to assume that the unsoundness 
was extant at the time of trial. 

By its denial of a motion for a new trial, the court is in 
no way jeopardizing appellant’s right to subsequently make 
a motion for a determination of his competency at the time 
of trial, if and when he is able to present the court with 
more probable cause than just a possibility. His rights are 
further protected by 18 TJ. S. C. § 4245 in that if while in 
prison the proper authorities determine that there is prob¬ 
able cause to believe that appellant was mentally incompe¬ 
tent at the time of trial they may certify this fact to the 
District Court, and a hearing will be held. Cason v. United 
States, 220 F. 2d 511 (4th Cir. 1955). But on the present 
record, no such showing was made and the motion for a new 
trial was properly denied. 


13 


CONCLUSION 

Wherefore, it is respectfully submitted that the judg¬ 
ment of the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 
Lewis Carroll, 

William S. McKinley, 

E. Riley Casey, 

E. Tillman Stirling, 
Assistant United States Attorneys. 
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IN THE UNITED STATES DISTRICT COURT 


( 1 ) 


FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA 


ROBERT LEE WELLS 


Defendant. 


Cnnunal No. 129-51 


Washington, D.C. 

Wednesday, Jarvary 30, 1952 

The above-entitled case came on for trial before the Honorable Henry A. 
Schweinhaut, United States-J^istrlct Judge, at 10:30 o'clock, a.m. 

k 

APPEARANCES: 

On behalf of the United States: 

William McKinley, Esq. 

Assistant United States Attorney 

On behalf of the Defendant: 

Perry W. Howard, Sr., Esq. 

CMOS LUCAS H6RRIS0H 

was called as a witness on behalf of the Government and, having been first 
duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 


BY MR. MC KINLEY: 


Q What is your name, please? 

A Omos Lucas Harrison. 

Q V/hat was your name on August 25, 1950? 

A Omos Lucas. 

Q, You Lave r:arried since that date? 

A Yes. 

Q Directing your attention to August 25, 1950, I will ask you whether 
you had occasion to see the defendant on that dai. yes or no. 

A You says what? 

Q The question is: Did you see the defendant, Robert L. Wells, on 
August 25, 1950? 

A Yes. 


Q Where was he when yo 1 ' f irst saw him? 
A At the Lincoln Food Box. 


t 





Q, Where is that Lincoln Food Box located? 
A It’s on U Street. 

Q Here in Washington, D.C.? 

A Yes. 

THE COURT: Where on U Street? 


( 3 ) 


THE WITNESS: I think the number is 1221. It's right besides the Lincoln 

I 

Theatre. ! 

i 

BY MR. MC KINLEY: 

I 

i 

j 

Q Had you ever seen the defendant before you saw him; on that occasion? 

A No. j 

j 

Q What happened at that time, if anything? J T 'st tell' in your own 

j 

words, starting at that point. 

A I was around there to see about a job, and as I got around there 

i 

my sister had gone, so I asked the girl— j 

THE COURT: You say your sister had gone. Did she work there, or what? 

I 

THE WITNESS: No. That’s where she was when she called me and asked mc- 
to cone around. She told me she thought that she had a job for me. 

I 

THE COURT: When you got there she was gone? 

I 

THE WITNESS: Yes. She had to go downtown, to pay sore bills. So I asked 

i 

the girl that worked there, I had known her very well, where was she, she 
said she was gone. j 

i 

Robert care m the door and I asked her was that the Yellow and she said 

I 

yes > I 

I 

i 

MR. HOWARD: Asked what? I 

i 

THE WITNESS: I asked was Robert the fellow supposed to take re to got the 

j 

job and she said yes. ! (9) 

THE COURT: Robert is this defendant here? 

j 

j 

THE WITNESS: Yes. I went out with them on the way to get the job and we 

i 

was talking. 

j 

THE COURT: Before you loft the place, did you have any conversation with 

i 

him the Lincoln Food Box before you left there? j 

J 

THE WITNESS: No. 

I 

THE COURT: Let me interrupt again. I might as well be clear as this goes 
along rather than coming back later and pick it up. I imagine the jury is not 

i 

any clearer than I am about it. 

I 

You went to the food shop. Your sister had gone, andhou talked with (10) 


a girl there about the job? 






THE WITNESS: Yes. 


THE COURT: Did the girl introduce you to this Robert Wells? 

THE WITNESS: No. 

THE COURT: I thought you said a moment ago that you asked her if he was 
the one who was going to take you to the place where yo" could get the job, 
is that right' 

THE WITNESS: Yes. But she didn't introduce no. 

THE COURT: How did you know? What made you think ho was the one who 
was going to take you to the place to get the job; that s what I an trym-, 
to get at. 

THE WITNESS: Because he was supposed to bo waiting for i.;o there. 

THE COURT: How did you know that? 

THE WITNESS: Because my sister told me when she called no. 

THE COURT: What did your sister tell you about that? 

THE WITNESS: She says she met a friend around there that had get another 
girl friend a job down to the Chicken Paradise. That’s way down on U Street. 

And she thought that she had me a job because I had been looking for one. And 
to get dressed as quick as possible and come around there. And the fellow 
was around there waiting for mo. (11) 

THE COURT: How did you know which fellow it was? How did you know it 
was Wells? 

THE WITNESS: Because I didn't see anybody else. There wasn't anybod- else in 
the place. 

THE COURT: All right. 

BY MR. MC KINLEY: 

Q This girl that you talked to there, did she point out the defendant 
to you, or tell you where he was? 

A No. 

G When you came up to the defendant, what is the first thing you said? 

A I don't renumber. 

Q Did you or did you not ask h-.m if he was the onv- who had the job? 

A Yes. 

G And then what was said after that? 

THE COURT: What did he say to that? You asked him if he was the one who 
was tc got you. the job, and what did ho say? 

THE WITNESS: He said yes. 

THE COURT: All right. Now go on from there. 


j 

r 

i 

THE WITNESS: But ho still didn't tell me where he was supposed to get 

I 

the job at. So as w^ went on talking, he was telling me about how nice and 
young I looked, and he wanted to know how old was I. I told Him I was (12) 

seventeen, but I had done waitress work before, but not in a cocktail 

j 

lounge or anything like that. So he say § ; he was the manager:there. 

BY MR. MC KINLEY: 

j 

Q Manager whore? 

j 

A At Lewis 3: Ellis. 

i 

Q What is Lewis and Ellis 1 ; what kind of a place is that? 

i 

A It's a large, something like a dining room with a bar and they Lad 

i 

dances and floor shows there, tables and things. 

j 

Q Where is Lewis and Ellis located? 

J 

I 

A It’s on U Street. 

i 

Q, Do you know approximately where, what block? 

i 

A In the Thirteen frmdred Block. j 

Q Is that here in Washington, D.C.? 

i 

A Yes. j 

i 

Q You met the defendant, •ou say, outside—what wasjthe name of the 

I 

j 

first restaurant? j 

A Lincoln Food Box. j 


Q Where did you go from there, if anyplace? 

i 

I 

A Vo went to Lewis and Ellis. 

i 

Q Lewis and Ellis restaurant? 

i 

A Yos. | 

j 

Q Where did this conversation occ’T that you have testf ed to (13) 

i 

where he sa .d he was manager ®f Lewis and Ellis Restaurant,! Where were you at 

i 

that time? j 

A We wore walking on the way there. 


Take up there and toll us just what you did, and speak loudly, and 


what was said. 

A So after wo got there Wo sit down tc a table m ihe back, and ho 
explained what I was supposed to do. And after he told me about the job, ho 
says, •‘Como in the back," he would take my social security ! card and my name 

i 

i 

and phone number because he had tc have those. 

And so when ho gets in the back I seen it was a bedropm and I tcld him 

I wasn’t going in there. So he pushed me in there anyway. He said it was his 

i 

room and I was to do what he said to. 
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0. Lot mo stop you. State whether or not that room was in the same 


premises or building as Lewis and Ellis Restaurant. 

A Yes. 

Q Do you recall what floor it was on? 

A The second floor. 

Q The second floor? 

A Yes. 

THE COURT: Hew did roe get to it? Did you go through the restaurant to 
the hack and go upstairs, or would you have to go outside to go upstairs? 

A Went through the hack. (14) 

THE COURT: And up a stairway in the hack of the restaurant? 

THE WITNESS: Yc-s. It was only a short stairway, maybe throe or four 

S'DvjpS • 

BY MR. MC KINLEY: 

Q When you came to this room, tell us what you saw and what : ou sa_d 
and what happened, if anything. Speak loudly. 

A There wasn't anything in the room hut a hod and a couple of chairs 
and a table. And I told him I were, I had to go, I had something to do. I 
didn't have tine to he bothered. So he tried to talk to me. He told me he 
had something to show me. I didn't have t-.mc to listen. 

So as I screamed I tried to get out, ho hits me beside the head, every 
tiro I'd scream. So I was wrestling with h..m. and the bed was close besides 
the door. Ho p-'Shed mo on the bod and there wo had a rasslo and a struggle. 

And I bit hen on his hand and I scratched hin on lus face, and my panties 
was torn off and he was choking mo. So I asked him to stop choking no and I 
would give up, 

0 What did he do then, if an^hing? 

A He went on and had the intercourse. 

Q, What happened after that? What did you do after you had intercourse 
with him? 

A Well, I got up. I was leaving and he tr.ed to wipe the tears (15) 

from nr face and I wont on and I loft the panties la ,r in 0 there on the floor. 

Q, State whether or not he used a towel or an thing else that you 
recall. 

A No. 

Q You stated that you scratched him on the face. Do you know whether 
that bled or not? 


5 


I, 


A Yes. It was bleeding. 

i 

i 

Q You stated you bit bin cn the hand. Do you know whether that bled 

i 

or not? 

A No. But I don't think so, j 

Q When the; defendant took you tq thi§ poem on the second floor there 

I 

at Lewis and Ellis Restaurant, do you recall whether the door to the room 

i 

was locked or unlocked when you first got there? 

i 

A No. It wasn't locked. 

I 

Q State whether or not the room was locked at any time while you wore 

i 

in there? 


A Yes. He locked the door. 


Q What time did he lock the door; at what sta 0 e? 

THE COURT: He ueans when. How did you got in the room. Did you just walk 


THE WITNESS: No. 

i 

THE COURT: How did you get in? 

THE WITNESS: He pushed me in there. 

! 

THE COURT: With respect to that, he pushed you m the room? 
THE WITNESS: Yes. 


( 16 ) 


THE COURT: Mr. McKinley wants to know when it was that he locked the door. 

i 

THE WIT NE SS: After I ^ot into the room. 

THE COURT: Do you mean by that right away? 

THE WITNESS: Yes. I 

MR. MC KINLEY: Mark that Government Number One for identification. 

i 

THE COURT: Let it be known as One. 

(There’*pon, a garlnent was marked 
Government Exhibit No. 1 for iden¬ 


tification.) 


BY MR. MC KINLEY: 


I 

Q, I show you Government Exhibit Number One for identification, and ask 

j 

if you can identify this blouse; yes or no. Can you identify that? 

i 


Yes. 


Q What is that blouso? 
A It's a white silk-- 


Cl I don't mean the material. Whose blouso is that? 
A Mine. 

Q When is the last time you wore that blouse? 
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A August 25, 1950. 

Q Did you have that blouse on at the time the defendant made this 


(17) 


assault on you? 

A Yes. 

Q Directing your attention to some spots which appear here on the front, 
that is that spot Number One, spot Number Two, and this little discoloration up 
there, and I will ask you whether those spots were on your blouse before the 
defendant made this assault on you? 

A No. 

Q Were they on your blouse after he finished making the assault on 

you? 

A Yes. 

Q Do you know where these spots came from, what caused them on your 
blouse? 

A Came from the blood off his face. 

Q The blood off the defendant’s face? 

ME. MC KINLEY': The Government offers this in evidence as Government 
Number One, if the Court please. 

THE COUBT: It may be received. 

(Thereupon, Government Exhibit No. 

1 was received in evidence.) 

MR. MC KINLEY: If the Court please, at this point I would like to show 
it to the jury. 

THE COURT: Show them where it is and then pass it along—I mean show 
them where the spots are. (18' 

3Y MR. MC KINLEY: 

Ci Where did you go after you left this place where you testified you 
were raped? Where did you go? 

A I went home. 

Q Do not tell anything that was said because that is hearsay and not 
admissible, but answer yes or no. 

Did you report the matter to someone at your home? Did you report this 
matter, tell about this to someone at your home? 

A No. 

Q, Did you report this matter to your sister? 

A Yes. 

Q Where was your sister when you reported to her? 
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(19) 


A Shortly after I got home— 

| 

Q Just tell where your sister was at the time you reported to her, 
when you first saw her. 


A I was at home. 

Q You were at home? 

A Yes. 

J 

Q Was your sister there? i 

i 

i 


A Not when 1 got there, hut shortly afterwards. 

i 

MR. HOWARD: Your Honor, I—we ask to strike that because she stated she 
did not report it to anyone at her home. 

i 

THE COURT: I understand that. But it depends on what she means. When you 

I 

left Letfis and Ellis, is that the name of the place? 


THE WITNESS: Yes. 


THE COURT: When you left there, where did you go? \ 

i 

THE WITNESS: I went straight home. 

THE COURT: To your home? 

THE WITNESS: Yes. 

i 

THE COURT: Was anybody there? 

THE WITNESS: I do not know. I didn't see anybody. I went up to my room. 


THE COURT: You had a room in a rooming house? 

THE WITNESS: Yes. It was a large room. We both lived in 
enough for two. 

THE COURT: Who is "we 5 *? 


there. Large 


; 

THE WITNESS: Me and my sister. j 

i 

THE COURT: Where was that? Where did you live? 

i 

THE WITNESS: 1305 Wallach Place, Northwest, W-a-l-l-a-c-h. 

THE COURT: How far is that, approximately, from Lewis and Ellis? 
THE WITNESS: Around two blocks. 


I 


THE COURT: You went right there then this was over? 

THE WITNESS: Yes. 

i 

THE COURT: How long after you got there did your sister come there? 
THE WITNESS: About ten or fifteen minutes. 

THE COURT: All right. Go ahead. j 

BY MR. MC KINLEY: 

i 

Q You say you reported the matter, then, to your sister? 


( 20 ) 


S 


A Yes. 

Q And then where did you go from there? 






A Went back around on U Street to the Lincoln Food Box and asked this 
girl about Robert, who was he, and what was his name. And she went with us back 
in the Lewis and Ellis to look for bin. He wasn’t there. So then we come dorm 
to the District Court Building and they sent us to thg f*§die$ Bureau. 

Q Was your sister fith y $u all this time? 

A Yes. (21) 

THE COURT: When you say District Court Building, do you mean the build¬ 
ing you are in now? 

THE WITNESS: No. I mean the building we just left across the street on 
the first floor. 

THE COURT: Is that the Municipal Court? 

MR. MC KINLEY: That is the Municipal Court. 

BY MR. MC KINLEY: 

Q Is that the Municipal Court Building you are referring to? 

A Yes. 

Q, When you got to the Womans Bureau state whether or not you reported 
this matter to the police there, the policewoman. Did you tell them what 
happened? 

A I told the lady what happened, and later on a sergeant come in. 

Cl When you say -lady* 1 , do you mean a police lady? Whom do you mean 

when you say "lady there," at Police Headquarters? 

A The one that wrote the statement. 

THE COURT: Do you know her name? 

THE WITNESS: No. I can’t remember. 

THE COURT: Was she sitting back besides you back there? 

THE WITNESS: Yes. 

THE COURT: What is her name? 

MR. MCmtZT: Mrs. McGraw. (22) 

BY MR. MC KINLEY: 

Q, Is that the name, the woman who sat next to you back there? 

A Yes. 

Q Then after Mrs. McGraw had taken your statement, and this police 
officer had come there, where did you go then, if anyplace? 

A We went to Gallinger Hospital. 

Q And what happened to you at Gallinger Hospital, if anything? 

A I had an examination. 

Q Do you know the doctor who performed the examination? 
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A 


No I— 


Q His name, I mean. Did you see him here today? 


A Yes. 

Q I will ask you whether ha4 occasion to see 
October 16, 1951? 

A Yes. 

THE COURT: 1951? 


the defendant on (23) 


MR. MC KINLEY: Yes, October 16, 1951, if the Court please. 

i 

THE COURT: That is a year and a couple of months later. 

MR. MC KINLEY: Yes, if the Court please. 

BY MR. MC KINLEY: 

Q Who was present at the time? Who, if anyone, was present at the time 
you saw the defendant on that occasion? 

A You mean who was with me? 

Q Yes. Who was with you? 

A Sergeant Weaver. 

Q State whether or not you made a statement at that time in the 
presence of the defendant. 

i 

A Yes. 

Q Briefly, what statement did you make in the presence of the defendant? 
MR. HOWARD: Just a moment, if Your Honor please. Is that written? 

MR. MC KINLEY: No. A verbal statement. (24) 

i 

BY MR. MC KINLEY: 

i 

Q What did you say when the defendant was there at that time? 

A I told what had happened. 

i 

Q Did you tell the same thing that you have testified to here today? 

A Yes. 

3 What did the defendant say to that, if anything? 

i 

A At first he said he had a very bad r^Dbery. j 
THE COURT: At first he said what? 

| 

THE WITNESS: He had a very bad remembery. He remembered seeing me some¬ 
place, but he couldn't place me. But he didn't remember any of that. And so as 

i 

he sit and thinks about ten or fifteen minutes he said I agreed to have the 

j 

intercourse with him for the job. 

THE COURT: For the job? 

i 

THE WITNESS: Yes. The job that he was supposed to get me. Serge ant Weaver 

j 

told him—first he says, leave it up to me, he didn't have anything to say. So 

Sergeant Weaver told him— 
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MR. HOWARD: Who told him—'who said that? 

THE 7/IT NESS: Robert says, leave it up to me* He didn’t have anything to 
say, do anything you want to. 

Sergeant Weaver said he had his rights as much as mine. So then he (25) 

made that statement that I agreed to go with him for the job that he was sup¬ 
posed to get me. 

BY MR. MC KINLEY: 

Q Did he identify you as the girl he had taken to look for this job? 

A Yes. 

MR. MC KINLEY: No further questions. You may inquire. 

CROSS EXAMINATION 

BY Mr. HOVJARD: 

Q Were you born and reared in Washington? 

A No. 

Q How long have you lived here? 

A Around four years. 

Q, Where did you come from? 

A Wilson, North Carolina. 

Q. What jobs have you held since you have been here? 

A I worked as a salad girl at the National Airport and the rest of 
the jobs that L had was waitress. 

Q Did you go to school after you came here? 

A No. 

Q And when you came here how old were you? 

A Sixteen. 

Q Sixteen? 

A Yes. 

Q, That i3 four years ago? (26) 

A Yes. 

Q You are twenty years of age now; is that right? 

A No. 

Q, You were sixteen when you came here, and you have been here four 
years. Are you twenty years old now? 

THE COURT: How old are you? When will you be twenty? 

THE WITNESS: My next birthday. 

THE COURT: When is that? 

THE WITNESS: Fifty-three. 
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by m. ::cr.'i?jD: j 

Your next birthday in IS55? 

i 

i 

A I cone here 1549, September. j 

0. And you were sixteen y$ers of jigerrall right. 

i 

c. T ' , hen this young man, this defendant cams up there, you were stand¬ 


ing there ta ilin g around, tailing to the person in charge, were you not? 

A Yes. 

0 And he came up and stood a while, end you tailed, and then you began 
to tail: to him, did you not? 


Q You did not first speal to him before he said anything to you? 

A No. 

i 

C; Don't you 1now there -wasn't a word aaid about your sister? 

A Did you say there wasn't a word said about my sister? 

0. Don't you Inow there was not a word aaid about your sister, between 
you and him? 


A I don't recall whether there was or net. 

I 

f „ As a matter of fact don't you recall that you sai 

and he had exchanged the greetings that it was a fine day, p 

j 

to go out? 


id to him after you 
wouldn't he liie 


Cl And didn't he say he didn't have anywhere to go? 

A No. 

Ci And that you told him that there were rooms up over this place of 

i 

Lewis, whatever his name is? 

A No. 

Q. You did net tell him ‘that? ! ( 

A No. I had never been in there before. I didn't Inow anything about 


the place. 


1 Didn't you tell him ‘that you did Inow about it? ! 

A No. 

Q But you told him that you wanted fi e dollars to go there with him? 

A No. 

1 And a dr in!: before that? 

A No. 

! 

1 Didn't you go to this place to first get a drin!: before going upstairs? 


c Did'nt you voluntarily go upstairs with him with 

i 

dollars and a drin!:? 


a promise of five 











A No. 

Q, You do not remember that? 

A No. 

Q, And is it not true that after ygu and he had relations in that room, 
at your insistence, that he offered you five dollar§ and ygu said he promised 
you ten? 

A No. 

Q Is It not A fact that he told you it was five and he offered you (29) 
five, but you said he was to give you ten? 

A No. 

Q And thereupon you began to jump on him and scratch him and you ’ 
and he had a scratch fight there? 

A No. 

Q, Is that not correct? 

A No. 

Q You do not remember any of that? 

A No. I have not seen or heard tell of any money or anything. 

Q Don’t you know that there wasn't a thing said about any job? 

A I remember what was said about the job, but it wasn’t anything like 

that. 

Q ’Jell, it was a job where you were going upstairs with him, wasn't it? 

A No. Not as far as that was concerned. 

Q, I will ask you again to tell His Honor and the ladies and gentlemen 
of the jury, is it not a fact, Mrs. Harrison, that you told this man you 
wanted five dollars, and you went upstairs and had relations with him, and (30} 
then you insisted that it was ten, and you and he got in a scrap there? 

A No. 

MR. HOWARD: That is all 
MR. MC KINLEY: That is all. 

(Witness excused.) 

ROBERT D. WEAVER 

was called as a witness on behalf of the Government, and, having been first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. MC KINLEY: 

Q State your name, position, and assignment, please. 
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A Robert D. Weaver, Precinct Detective, assigned to the Sex Squad 
of the Police Headquarters. 

I 

Q I will ash you whether you had occasion to see the defendant on 
October 16, 1951? ; 

i 

J 

A Yes, sir. 

I 

Q 'fibere? 

A At the District Jail, j 

i 

Q, 7/ho was present at that time, if anyone? 

i 

A The complainant, Mrs. Ctoos Lucas Harrison. 

Q State whether or not the complainant made a statement in the presence 


of the defendant at that time? 


A Yes, sir. She did. 


(31) 


Q. Very briefly, what did she say? 

A She described her meeting with him on U Street, going to a restaurant 
where he was to get her a position and that he told her they had to go upstairs 

i 

to an office to see about the job, and she went upstairs thinking she was going 

i 

to an office, until she got to a room which was a bedroom. That she told him 
that that wasn't an office. At that time he locked the door, and pushed her 

i 

down on the bed and forced her to have sexual relations with him. 

Q What did the defendant say to that, if anything? j. 

A He said that he had met her under the circumstance? that she de¬ 


scribed . 


What were those circumstances? 


A Somebody, I believe it was the complainant's sister, got him in 
contact with her for the purpose of getting her a job as a waitress. 

j 

Q Go ahead. I 

i 

A That they went to this restaurant. 

I 

MR. HOWARD: Speak a little louder. 

THE WITNESS: They went to this restaurant in the Twelve Hundred Block of 


U Street. 


BY MR. MC XINLEY: 


Q This is what the defendant said? 


A Yes. 


Q All right. Go ahead. j 

A And discussed the high tips that were paid at that restaurant, and 

j 

the defendant stated that in view of him getting her this j'ob that she agreed 
to have sexual relations with him, and willingly accompanied him to this room 
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on the second floor where she -willingly had sexual relations with him. 

Q That is what the defendant said? 

A Yes, sir. 

Q, State whether §? pot he identified the complainant §3 the girl that 
he had been with, or had seen on August 25, 1950. 

A I asked him whether he knew the complainant, and he looked at her 
and he said that he thought that he had seen her before, and I asked him to 
describe the circumstances about where he had seen her and so forth; and he 
said that his memory was very bad and that he didn't remember right then when 
he had seen her. 

I asked him if he knew what he was being held there for. He said that he 
did. I asked him whore this alleged attack was supposed to have taken place 
and he said that he didn't remember that he had attacked anybody. 

And at that time I had the complainant repeat her allegations to him, and 
after she had done that, why he then told me his story about meeting her. 

Q, Did he identify her as the girl that he had seen? (33) 

A Yes, sir. 

ME. MC KINLEY: You may inquire. 

CROSS EXAMINATION 

BY MR. HOWARD: 

Q, But he said that she went upstairs with him, but she consented to go 
up there with the expectation of the job? 

A That is correct. 

MR. H07ZARD: That is all. 

DOCTOR ZAKAI HAXKI 

was called as a witness on behalf of the Government and, having been first duly 
sworn was examined and testified as follows: 

MR. MC 'KINLEY: May we approach the bench, if the Court please? 

(At the Bench:) 

MR. MC KINLEY: If the Court please, Mr. Howard informs me that the defendant 
concedes that he had relations with the complaining witness, and this doctor is 
merely being put on to establish that fact. 

THE COURT: I think since he is here he might as well testify. 

DIRECT-EXAMINATION (34) 

BY MR. MC KINLEY: 

Q Doctor, state your name, please. 

A ffy name is Dr. Zakai Hakki. 
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Q Doctor Hakki, what was your business on August 25, 1950? 

j 

A I was covering at the Emergency Hoorn at Gal linger Municipal Hospital. 

Q. Were you a doctor or intern there at that time? 

I 
! 

A That is rigl^, 

Q On that. day ? Augugt 25, 195@, did you have ogegsigg to examine one 
Gmos Lucas? 

i 
! 

A Yes, sir. 

i 

i 

Q Did you see any evidence of marks or scars on her? I 

A She had a scratch on her left thigh about a little bit more than one 

j 

inch, and there wasn't any fresh bleeding then at that moment. 

THE COURT: Let me find out, first, approximately when it was on the 25th 

I 

of August 1950, that you made your examination, and then tell us what your 
examination was, and what it disclosed. 

i 

THE WITNESS: On looking at the records I find that the examination 

I 

occurred at 7:40 p.m. on the eighth month of 1950, 25th. 

i 

MR. HOWARD: What day? 

j 

THE WITNESS: The twenty-fifth of the eighth month of 1950. (35 

BY MR. MC KINLEY: I 

Q August 8th? 

A August» j 

i 

Q Did you conduct a vaginal examination? 

I 

A Yes, sir. j 

Q Tell us what that disclosed. Doctor. 

i 

A The external genitalia Showed small warts that were around the anus, 

i 

the labia minor and the introitus to the vagina. The hymen showed old lac era- 

► tions which showed that it was a marital hymen. 

MR. HOWARD: Showed what? 

THE WITNESS: It was a marital hymen. 

* THE COURT: M-a-r-i-t-a-1? 

j 

THE WITNESS: Then inside the vagina, in the fomices—that is at the end 
of the vagina—there was some kind of a material that looked on gross inspec- 

► tion to be very much like that of seminal fluid. So a smear was taken from 
that material and a smear was taken, too, from the urethral orifice. 

BY MR. MC KINLEY: 

► Q, What did the examination of those smears show. Doctor? 

i 

A The examination of the smear, as it shows here on the record, showed 


spermatazoa present 




Q YJhat does that mean? 


A That means sperms were present. (36) 

THE COURT: Male sperms? 

THE WITNESS: Male sperms. 

1®. MC KINLEY: All slight. "You may inquire. 

MR. HOWARD: No questions. 

THE COURT: That is all. Doctor. 

(Witness excused.) 

MR. MC KINLEY: The Government rests, if the Court please. I have offered 
this in evidence, and it is in evidence. 

MR. HOWARD: Shall we proceed. Your Honor? 

THE COURT: Yes. 

Thereupon 

ROBERT LEE WELLS 

the defendant, was called as a witness in his own behalf and, having been 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. HOWARD: 

Q. What is your name? 

A Robert Lee Wells. 

Q, How long have you lived in Washington? 

A Off and on, I f d say, forty-three—1943. 

Q Were you ever in the Army? 

A Yes, I were. Yes, sir. 

Q, How long? 

A Eight months, (37) 

Q You have heard the statement of this woman, Mrs. Harrison? 

A Yes, I have, sir. 

Q As to what occurred between you and her on the 25th day of August 

1950? 

A Yes, sir. 

THE COURT: Let me interrupt you n minute, Mr. Howard.. 

I thinl: the Court will call, what is the name of the police woman—I think 
in this kind of a case we ought—we better hear all of the evidence there is. 

You have a seat back there. 

’.That is her name McGraw? 

MR. MC KINLEY: Mrs. McGraw, please. 
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Thereupon 


j 

i 


LUCILLE B. MC GRAW 

was called as a witness and, having been first duly sworn, was examined and 

i 

testified as follows: 

1 

MR, MC KINLEY: If the Court pleasej for purposes of keeping the record 
straight, the Government for permission to re-open its case for the purpose 

I 

of putting on Mrs. McGraw and Officer Weaver. 

• i 

THE COURT: Go ahead. 

DIRECT EXAMINATION (38) 

BY MR. MC KINLEY: j 

! 

i 

Q State your name and position and assignment. 

i 

A I am Lucille B. McGraw. I am a police woman attached to the 
Metropolitan Department, the Womens Bureau. j 

i 

Q I will ask you whether you had occasion to see Cmos Lucas on August 


25, 1950? 

A I did. 


Q At approximately what time of day? 

! 

A It was around five o'clock when she came in to our office. 
Q Your office is where? j 

i 

A At the Womens Bureau. 

I 

Q, Did she make a report of this charge to you at that time. 


A She did. 

THE COURT: She made a report? 
THE WITNESS: She did. 


I 


(39) 


BY MR. MC CARTHY: 

Z After she made this report to you what happened then, if anything? 

i 

A After she made the report I took a written statement as is our usual 

procedure, of the facts. I took her over to Gallinger Hospital, and had her 

i 

examined by the doctor, and she signed the written statement for me. 

I also talked with and took a statement from her sister, who knew some¬ 
thing about the matter. 

! 

Q Is the sister able to be here today? (40) 


A I learned that she is not able to be here today, j 
Q Do you know where she is? j 

MR. HOYIARD: That is all hearsay. Your Honor. 

THE COURT: I sustain. 

BY MR. MC KINLEY: 


IS 







Q You -pant pith her over to the hospital, did you testify to that? (41) 

A I did. 

HR. MC KINLEY: You may inquire,. 

MR. HOWARD: No questions t 

MR. MC KINLEY: The Government regts^ if the §ourt please. 

Thereupon 

ROBERT LEE WELLS 

resumed the witness and, having been previously duly sworn was further examined 
and testified as follows: 

DIRECT EXAMINATION 

BY MR. HOWARD: 

Q I will ask you again, how long have you lived in Washington? 

A 1943. 

Q And what jobs—not all, but you have been employed, have you not? 

A Yes, I have.. 

Q You said just a moment ago you were in the Army? 

A Yes, sir, 

Q The last World War? 

A Yes, sir. 

Q You heard the testimony of Mrs. Harrison here of what occurred be- (42) 
tween you and her on the twenty-fifth day of August 1950. Will you tell His 
Honor and the gentlemen of the jury to the best of your knowledge and truth¬ 
fully what occurred between you and her on that day? 

A Yes, sir, I will. 

Q. And speak up so the Court and the jury can understand. 

A I met this girl in hot dog stand between Twelfth and Thirteenth on 
U Street. After I met her in there, she was in conversation with a waitress. 

And, frankly speaking, I talked with her and we had a conversation—let on that 
she was Interested in what I have to say, and a job and so forth, and money. 

Money was involved in this. 

Well, we went on from this hot dog stand. 

i 

THE CCXJRT: Just a moment. You. said something, I think you said, something 
about money involved, did you? 

THE WITNESS: Yes, sir. 

THE COURT: What did you say. I did not hear you. 

THE WITNESS: This girl wanted some money, sir, total amount of five dollars, 
to go over to me for intercourse. I told her I didn’t have any place to take 



her for the intercourse, and why she said that she knew of a place. In that 
case I agreed to that. 

We went on to this bar room where she was interested in a drink. Went in 
this bar rood, Lewis and Elli§ ypstairs^ fept in gnd *%are seated at one of (43^ 

i 

the tables. We served for p drink, which I do pot drink, ar smoke or use any 

j 

kinds of narcotics or anything whatsoever. I 

We sit down, talked, conversations—had a conversation, of course, and she 
agreed, and we went, we went up this stairs. Of course, what I mean to say, this 
bar room here, Lewis and Ellis, we could not get served because they are, the 

i 

bartender coming back to serve us at the table, awful busy, people at the bar 

| 

room. So we left, she took me up to this upstairs confine, this hotel, which 
we went up quite a few flight of steps, up to the first floor, which the first 

i 

floor leaded to the second floor, the third room back on the second floor. 

Went in there and I believe I—we went in there, and we checked out, had 
checked out of the room, the door was wide open and everything. 

We straightened out the room, beds and everything, and we said, she 

i 

seated in the chair, and I set on the arm of the chair, with her, knowing that 

I 

I have to check whether or not she had any kind of disease or not. I have had 

i 

that once before, and wasn't taking any chances of getting it again. 

I checked her, put her, the dress come over above her knee, in her 
privacy. I smelled it behind her back. You see, I was sitting on the arm of 

j 

the chair, where she was sitted in the chair. I smelled it and she seemed to be 
okay. 

I was interested, of course, in giving her the money. We finished inter¬ 
course, I paid her afterwards. She took furious she wanted five more dollars— 

i 

which contained ten dollars. j (44) 

j 

THE COURT: Did you say that you told her you would pay her afterwards, 

i 

( 

or did you say that you— 

THE WITNESS: She was not interested in whether or not I would pay her 

i 

before or afterwards. 

THE COURT: Did you understand what I asked you? 

i 

THE Y/ITNESS: Yes, sir. j 

j 

THE COURT: What did I ask you? 

THE WITNESS: You asked me did she agree to me paying ijier after or before. 

i 

THE COURT: What is your answer? 

I 

THE WITNESS: Well, I, she didn't—I mean she didn't, plainly speaking, she 
didn't—well, I could be trusted as far as paying her. I mean she took it that 



THE COURT: All right. Go ahead. 

THE WITNESS: And after the intercourse,, I, of course, naturally, I cleaned 
up, there were a sink. 

MR. HOWARD: Speak clearly. 

THE WITNESS: Please excuse §»f course : There were a sink in this 

hotel, in this room. Of course, after we finished intercourse and everything, 

I got cleaned up, which she did likewise. And to pay her the sum of five dol¬ 
lars, she wanted five more extra dollars, which contains ten dollars money. 

When I didn’t get to pay her ten dollars she got the impression of (45) 
taking advantage of me, you know—attack—we had a misunderstanding there. 

She scratched me, and we had—scratched me on my face, of course. Naturally, 

I had to try to part iter from me. 

THE COURT: You had to try to what? 

THE WITNESS: Depart her from me, from doing any more damage, more than 
scratching ny face, for not giving her the extra five dollar hill, which con¬ 
tained ten dollars for intercourse. 

So after that we left, we left this Lewis and Ellis, separated out in front 
of Lewis and Ellis—a bar room—the hotel is upstairs, separated in front of 
Lewis and Ellis, I believe. 

She went her way, I went mine. I were living at 234 Rhode Island Avenue 
at the time I went home. 

BY MR. HOWARD: 

Q That is what occurred? 

A Yes, sir. 

Q That is what occurred? 

A Yes, sir. 

Q I will ask you to tell His Honor and the gentlemen of the jury, did 
you force that girl to have relations with you? 

A No, sir. I did not. 

Q Did you throw her across the bed? (46) 

A No, sir. I did not. 

Q, Did you take advantage of her in any regard? 

A I did not. 

Q Will you tell His Honor and gentlemen of the jury whether or not it 
was with her consent that you had this relation? 

A Yes, of course* 

Q Was that true? 
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I 

I 

i 

i 

A Yes, sir, with her consent, that I had the intercourse. 

i 

HR. HQHARD: Take the witness. 

CROSS EXAMINATION 

i 

! 

BY MR. MC KINLEY: 

* 3 | 

i 

Q Where were you employed? I 

’* i 

A I was helping Mr. Jesse Major at the Lincoln Luncheonette, that is 

i 

right beside the Lincoln Colony. And I am a trained porter on Seaboard Rail- 

i 

road, run from New York to Miami, Florida. I lve here and New York, and I live 

I 

in Y/ashington, D.C. I live here also, whatever I choose to live, you know. 

i 

i 

THE COURT: You mean you were at that time? ! 

THE WITNESS: Yes, sir. I was helping Mr. Jesse Major. See, I working on 
train part time helper. When I wasn’t working I would go help Mr. Jesse Major 

i 

at Lincoln Luncheonette right next to Lincoln Colony and Theatre—helped (47) 

! 

soda fountain, cleaning up, served customers and so forth. 

BY MR. MC KINLEY: j 

i 

Q Is it not a fact that you told Miss Lucas that you were the manager 
of, or had something to do with employing girls at Lewis and Ellis’ place? 

A No, sir. I did not. No, sir. 

i 

Q Is it not a fact that you took her into the place and had her look 

j 

around and told her tips were good here and asked her if she did not want a 
job? | 

A I did not, sir. , 

I 

Q You say there is a hotel up over the top of this restaurant? 

I 

A Yes, sir. This is a bar room, sir. 

Q Over the top of the bar room? j 

i 

A Yes, sir. i 

j 

Q Do they serve food there, too sandwiches? 

A Yes, sir. They serve food. 

i 

Q, And you say you get up into this hotel by going up the back steps? 

i 

i 

A Sir, there is a front door; a front door leading to the street, and 

i 

there is also a door, a side door going up to thus, coming out, or so you can 
go up the hotel, if you wish, coming out the side door. This is the front— 
faces the street of the Lewis and Ellis bar room. This here is the side 

j 

coming out of there. You also face the street going to the hotel or coming (48) 

j 

out of the building to the street. j 

Q Hhat steps did you go upstairs on? What steps did you use to go 

i 

upstairs when— 
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A The front steps is usual, guests arrive. 

Q What did you use on that particular time when you say you and she 
aent upstairs; what steps did you use that day? 

A We use the, coming put of Lewi§ *ui<i Bills i caning out the side door 
going upstairs. 

Q Those are the steps you used? 

A Yes, sir. 

THE COURT: I am not clear about that. Is that outside? How did you get in 
this room, from inside or from outside? 

THE WITNESS: From outside; from outside. 

THE COURT: All right. You sat down to get a drink? 

THE WITNESS: Yes, sir. 

THE COURT: But you were not served? 

THE WITNESS: No, sir. 

THE COURT: Why? 

THE WITNESS: Because quite a few peoples was at the bar being served. 
Bartender couldn't get back to serve us at the time, sir. 

THE COURT: Did you answer Mr. McKinley that the two of you went out of the 
building out onto the sidewalk and then back in again? 

THE WITNESS: Going upstairs to the hotel? (49) 

THE COURT: I am asking you. 

THE WITNESS: Yes, sir. 

THE COURT: Go ahead. 

BY MR, MC KIN1EY: 

Q Are there some steps from downstairs going up in the hotel? 

A Steps, stairway going tip to the hotel, sir; yes, sir. 

Q From the bar section, back of the bar? 

A No, sir. 

Q How many steps go up to the hotel, that you know of? 

A Oh, it's quite a flight of steps, stairway. 

Q How many flights of steps do they have up there? 

A I swear I wouldn't have the slightest idea. 

Q, Are there different ways of getting up to the hotel? 

A There is only one way, facing—like I said, the front door is facing 
the street, the side door also used just the same, it is north more, sir. 

Q, And this hotel is right over top of that bar and restaurant? 

A Yes, it is. 
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Q And you say someone had checked out up there, and you just used 
that room, 'was that the idea? 

I 

A We went in that room, yes, sir. 

Q Do you deny that when ypu go$ up there she looked at the place and 
saw it was not an officg and said she did P^t want tg gq in there; it was not (50) 

i 

an office? j 

A Of course 4 Yes, sir, X deny. j 

i 

Q Do you deny that you took her inside and pulled her inside, and 

! 

locked tiie door, and then shoved her down on the bed? Do you deny that? 

A Yes, sir. I deny it. 

j 

Q Do you deny that you grabbed her by the throat and choked her? Do 

i 

you deny that? 

A Yes, sir a 

i 

Q Do you deny that you tore her panties off of her? j 

i 

A Yes, sir. 

Q But you admitted you had intercourse, but you claim it was voluntary? 

A Yes, sir. 

i 

0 What is this you are telling about a minute ago about a disease. You 
were checking for a disease. j 

A Yes, I was. Like I said she was seated in the chair, in the room, in 

| 

the hotel room. I sit on the side of the arm of the chair. I place my hand on 
her dress, why her dress came above her knee. Put ny hand in her privacy and 
also felt back behind her back to smell it to see whether or not, you know, 

i 

i 

it contained any disease on there, located, which I caught before from girls 

i 

before and have been very careful since then. 

i 

Q You caught it before and you were being very careful now? (51) 

A Yes, of course. Yes, sir. j 

Q Is it not a fact that on November 21, 1950, you were convicted in 

the Suffolk County Superior Court in Massachusetts for abuse of a female child 

4 

and sentenced to serve one year? 

i 

| 

A Is that true, you ask me? 

0 Yes. ! 

. i 

A Yes, it is true. That is true. 

THE COURT; When was that? 

MR. MC KINLEY: November 21, 1950. 

THE WITNESS; Well, I want to ask, I want to ask, is that necessary— 

• ■ j 

MR. HOWARD: Wait until the District Attorney gets through. 
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THE COURT: He is through with that question. 

THE WITNESS: I like to know, please, if it is not no harm, why you ask 
me, sir? 

THE COURT: You want to knoij why fto &3ka you? 

THE WITNESS: Yes^ §ir. : 

THE COURT: He does not have to tell you that. Mr. Howard will tell you 
that. Mr. Howard will tell you. 

MR. MC KINLEY: No further questions. 

MR. HOWARD: This was November, you say, when, Mr. McKinley? 

MR. MC KINLEY: November 21, 1950. (52) 

THE COURT: This was after this occurred? 

MR. MC KINLEY: That is correct. 

MR. HOWARD: I ask Your Honor to exclude that, because it occurred subse¬ 
quent to this charge here. 

THE COURT: It is admissible, as going to his credibility as a witness. 

MR. HOWARD: I will accept that. 

TEE COURT: Do you want to ask him anything further? 

MR. HOWARD: No. 

THE COURT: Let me ask you this: You say there was a hotel over this bar 

roam? 

THE WITNESS: Yes, sir. 

THE COURT: Had you ever been in that bar room? 

THE WITNESS: Lewis and Ellis? Why, I had been in there. Yes, sir. 

THE COURT: Before this happened? 

THE WITNESS: Before I net this girl? 

THE COURT: Yes. 

THE WITNESS: Yes, sir. 

THE COURT: And does the man or whoever it is who operates the bar room 
also run the hotel? Is it the same person? 

THE WITNESS: No. I don’t think so. 

THE COURT: Who runs the hotel? 

THE WITNESS: I don't know. 

THE COURT: Do they have a hotel desk, and a desk clerk like they do in (53) 
other hotels? 

THE WITNESS: I did not see one, sir. 

THE COURT: Did not see one? 

THE WITNESS: No, sir. 
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THE COURT: Was the door to this room open or closed? 

THE WITNESS: Open, sir. j 

THE COURT: How do you know it was a hotel? 

j 

THE WITNESS: Well, this sign 15 ) there. 

_ i 

THE COURT: But you did not see anybody around? 

i 

THE WITNESS: No, sir. I did not. 

* I 

i 

THE COURT: You just went on up in the hotel room and walked in? 

THE WITNESS: Well— 

THE COURT: Nobody around? 

THE WITNESS: I didn't see of anyone, sir. 

I 

THE COURT: I do not want to ask anything else. That is all. 

i 

MR, HOWARD: The defendant rests. Your Honor. 

_ i 

THE COURT: Do you have any rebuttal? 

j 

MR. MC KINLEY: No, if the Court please. 

1 

(At the Bench:) 

| 

THE COURT: Let me ask you this: Didn’t Mrs. Harrison say that she went 

! 

that same day after—I don't know when it was—when did she go to Police 
Headquarters, if that is where it was, and talk to Sergeant Weaver. 

MR. MC KINLEY: She said she went from— (54) 

THE COURT: She left the place and went to her own home?! 

i 

MR. MC KINLEY: Talked to her sister. 

THE COURT: And went back to try to find the name of the fellow? 

j 

MR. MC KINLEY: She and her sister went down to try to get the name of 
this person so they could report him and tell the police who did it and the 

could not find anyone there or get any information, so then the sister and her 

| 

went directly to the Womens Bureau without his name and reported it and the 
Womens Bureau then took her over to the hospital. 

i 

THE COURT: After the hospital. 

i 

MR. MC KINLEY: Well, at the hospital she had signed the statements and she 
went on home. 

i 

THE COURT: She did not talk to Weaver that day? 

i 

MR. MC KINLEY: No. j 

I 

THE COURT: That is what I want to be clear about. 

! 

MR. MC KINLEY: Weaver went over to the hospital with them and she did 

i 

talk but the defendant was not present at that time so we could not get it in. 

J 

THE COURT: She gave a statement, she did not know the man's name? 

MR. MC KINLEY: No, if the Court please. 


THE COURT: Did she give a description to either Mrs. Me Graw, Mr. 

V7eaver, or both? (55) 

MR. MC KINLEY: Yes. She gave a description of the man. 

THE COURT: Did Weaver or anyone else on the squad try to find him? 

MR. MC KINLEY: Yes, if the 6ourt please. What happened then is that the 
police officers then went ahead with that inquiry in the neighborhood and they 
found out who the man was, and they could not locate him here. They got a lead 
that he had gone bach to his home in Charlotte, Virginia. They sent down there 
to locate him. 

They said he had been down there and he left and they would pick him up 
if he came back there. Then we put a stop with the F.B.I. and ohe next thing 
we know he is arrested in Boston on this particular charge. 

That is how we located him. We put a detainer against him. When that year 
was up we brought him back here. That is the reason the interview came so 
late. I believe I should have asked the defendant. 

THE COURT: That is exactly the reason I brought you up here. I do not 
want to try your case for you and I do not want to do anything to interfere 
with the defendant’s rights. But this jury has a right to know what happened. 

I do not want them to guess and speculate on why the man was not arrested 
until a year later. 

I think it is perfectly admissible to show that she made the complaint (56) 
and gave a description of the man; that they took that description and en¬ 
deavored to find him and ultimately they produced this man. 

MR. MC KINLEY: I was trying to be careful not to put anything question¬ 
able error in the case. I had a case last week before Judge Laws, in which he 
would not let me—an important point in that case, more important than here— 
would not let the complainant tell the description that he gave the police 
officer. Although he did not make a final ruling at that time, he said he 
would reserve on it. 

THE COURT: I haven’t the slightest doubt about it. That is not hearsay. 

That is a fact. It is like identification. Identification is a fact. A de¬ 
scription is a fact. 

MR. MC KINLEY: If the Court please, of course in this particular case— 

THE COURT: What I mean when I say it is a fact, is that the police offi¬ 
cer testifies he is given a description. He can do that just as well as he can 
say the woman came in my office and made a complaint. It is a fact. 

MR. MC KINLEY: The reason I did not go into that matter, if the Court please. 
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•eras "because the defendant admits that this was the girl and that he had inter¬ 
course with her, that their story varies as to whether it was voluntary or not 
voluntary. 

THE COURT: The difference it makeg, it could mak», is this. 

I 

Suppose the jury thirds that she waited until 1951, November, to de- (57) 
scribe this man, to accuse him, when she did describe him and accuse him the 
same day. 

i 

MR. MC KINLEY: If the Court please, the Government asks permission to 
re-open its case for the purpose of putting on Sergeant Howe, who will testify 

i 

that they made a search to locate this man in Washington. He was not here. 

They made an effort to locate him in Charlottesville, which is hi3 hoe» 
town, without success, and as is already in the record about his conviction, 

i 

I believe it would be proper at this time to say he was finally located 
while he was serving his time up in Boston and was brought back here for 

i 

interview afterwards. 

I 

THE COURT: I do not think there is any doubt about it.1 suppose you 

j 

want to object? 

| 

MR. HOWARD: I object on the ground that it is not redirect. 

i 

THE COURT: It is not. I agree with you about that. There is no doubt 

i 

about it. I think, however, that is the reason I called Mrs. McGraw myself. 


and I stopped it because I did not want to inject myself tpo far into the 


thing. But it is admissible in chief, in the discretion of 


the Court, to 


permit in rebuttal what really should have gone in in chief, and I will 


receive it. 

MR. MC KINLEY: What I was afraid of at that stage, I was afraid it would 

come up about the conviction up there. j (58) 

; 

THE COURT: I know that part of it. But now even that is proper. 

j 

MR. HOWARD: If you will permit me, I want to object for the record to 
what occurred subsequent to this. As a rule, they try to show records prior 
to the time things occurred, but as you said, it is as to the credibility. 

THE COURT: And it is limited to that, and I will re-instruct the jury 

that that is not evidence of guilt in this case but simply goes to his credi- 

j 

bility as a witness. That is all. Bring in the jury* 

MR. HOWARD: I think the Court was correct, but I want to offer my formal 

i 

objection. I better wait until I get down. 

i 

THE COURT: It is on the record. You do not have to repeat it. 


Ask the defendant to return to the stand. 
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(Thereupon, the defendant resumed the witness stand.) 

(In Open Court:) 

THE COURT: Did you tell us where you were living in August 1950, at the 
time you had the relations with ihi3 girl? 

THE WITNESS: Did I tell you? 

THE COURT: Where were you living. 

THE WITNESS: At 234 Rhode Island Avenue. 

THE COURT: Speak straight ahead so the jurors can hear you. Do not look 
at them. Look straight ahead. 

THE WITNESS: 234 Rhode Island Avenue, Northwest. (59) 

THE COURT: And at that time you were part-time employee on what railroad? 
THE WITNESS: Seaboard Railroad, Soaboard Rail from Now York to Miami, 
Florida. 

TEE COURT: What do you mean by part-time? Were you a substitute? 

THE WITNESS: For instance, somebody taken sick, or vacation, or some¬ 
thing like that, I'd take their place. 

TEE COURT: This happened, according to Mrs. Harrison, I think, I guess 
you agree, that it happened on August 25, 1950. Do you agree that that is 
the date? 

Well, anyway, whatever date it was. After you had your relations with 
her in the hotel room, where did you go? 

THE WITNESS: Went home. I went homo. 

THE COURT: How long did you stay in Washington after that? 

THE WITNESS: I stayed about twenty-four hours or better. 

THE COURT: Then there did you go? 

THE WITNESS: I wont to Virginia. 

THE COURT: Where in Virginia? 

THE WITNESS: Charlottesville, Virginia. 

THE COURT: Is that your home? 

THE WITNESS: Yes, it is, sir. 

THE COURT: How long did you stay there, approximately? 

THE WITNESS: I swear I could not tell you at the present. (60) 

THE COURT: Was it a day, a week, a month, two months, two days? 

THE WITNESS: I will say a month, sir—a month. 

THE COURT: At your home in where? 

THE WITNESS: Virginia. Charlottesville, Virginia. 

THE COURT: Charlottesville. 
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THE WITNESS: Virginia. Roughly on© hundred and twenty miles from 
Washington, D.C. 

• • I 

THE COURT: And you stayed there for about a month? 

THE WITNESS: Tes, sir. ' :j 

THE COURT: Then where did you go? j 

THE WITNESS: I wpnlj to Massachusetts. 

THE COURT: And you stayed there up until the time you were brought back here? 
THE WITNESS: Tea, sir. ' \ : 

THE COURT: Why did you go to. Charlottesville, your homo, the next day? - 
THE WITNESS: My mother was in the hospital very ill and she passed away 
December 2, 19—December 2, 1951. She died. 

THE COURT: Was she in the hospital—do not start to answer now, you hive 
not heard what I am going to ask you. 

Was she in the hospital an August 25, 1950, the day you had relations 


with the girl? 

THE WITNESS: Was she in the hospital then? j 

THE COURT: Yes. | ^ 

j 

THE WITNESS: I cannot recall, 3ir, whether or not she yas there. 

THE COURT: How long had you been in Washington steadily, I mean, prior 

i 

to the date you had relations with—what is her name—Omos? 

! 
i 

THE WITNESS: I moan, after the— j 

[ 

THE COURT: No. Immediately before the date you had relations with this 

girl. 

i 

THE WITNESS: How long—asked me how long I had been in Washington? 

THE COURT: Yes. 

i 

THE WITNESS: I don’t recall. I am sorry. I do not recall. 

I 

THE COURT: A day, week, month, two months, so on. Give us an estimate. 

I 

I know you can't tell us exactly. 

For instance, you said you did not know how long you stayed in Charlottes- 

i 

ville and then you finally came up with an estimate, you said it was about a 

i 
I 

month. ; 

Now I am asking you to give us the best you can, your recollection of how 

i 

long you had been living here in Washington from day to day imnediately prior 

I 

to the date you had relations with the girl. 

i 

THE WITNESS: I say roughly about eight months. 


THE COURT: How long had it bean since you had seen your mother before 
you went down there on the next day? 

j 

i 

THE WITNESS: I'd say roughly about two months, before I— 

i 

THE COURT: You had not seen her far about two months before you went 

i 

home the next day. Do you understand what I moan? 


(62) 
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THE WITNESS: I understand. Surely. But— 

THE COURT: The day after you had relations with the girl, you went to 
Charlottesville, to your home? 

THE WITNESS: Yes. I did, sir. 

THE COURT: How lopg before that had you seen your mother last? 

THE WITNESS: I don’t recall, sir. I do not recall. 

THE COURT: You said about two months. Is that what you meant? 

THE WITNESS: Yes, sir. 

THE COURT: You had not seen your mother for about two months, until 
you got there the next day? 

THE WITNESS: Yes. I mean one time I went to home, I received a letter, 

I was at 234 Rhode Island Avenue—special delivery letter. She was in the 
hospital, sweet diabetes. 

THE COURT: When did you get the letter? I do not mean the exact date. 

THE WITNESS: I don’t recall what month. 

THE COURT: Have you any idea how long it was before you wont home the 
next day? 

THE WITNESS: I went home immediately that after, when I arrived home 
she was in the hospital. 

THE COURT: Let’s see if we understand each other. We are talking, now, 
first, about the date you had sexual intercourse with this girl. 

THE WITNESS: Surely. 

THE COURT: You went hone the n^xt day f Right? 

THE WITNESS: Yes, sir. 

THE COURT: Was your mother in the hospital when you got there? 

THE WITNESS: No, sir. She was not. 

THE COURT: Was she at home? 

THE WITNESS: Yes, sir. 

THE COURT: When was it that she went to the hospital? 

THE WITNESS: Well, the first time I went home she were in the hospital. 

The second time I want home she were not in the hospital. 

THE COURT: The second time is the day after you had relations with the 

girl? 

THE WITNESS: My mother was at home. Yes, sir. 

THE COURT: She was at home then? 

THE WITNESS: But the first day, before I had met this girl, that I re¬ 
ceived a letter, at 234 Rhode Island Avenue, special delivery letter, coming 
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from a friend of mine saying w mother was very ill in the hospital, why I (64) 

i 

come immediately and when I arrived there— 

THE COURT: How long before you met this girl lad jpou gotten that letter? 

THE WITNESS: I could not say^ sir ? 

THE COURT: Was it a day, a week, a month, six months, any idea at all? 

THE WITNESS: None whatsoever, sir. 

THE COURT: You said you stayed about a month in Charlottesville. Your 

i 

mother did not go to the hospital then in that month, did she? 

THE WITNESS: No, sir. She did not. No, sir. 

THE COURT: That is all. j 

i 

MR. HOWARD: Step down. 

i 

THE COURT: I will recess for luncheon, now, until two o'clock. Make it 
five minutes after. I have to go out of the building—five minutes after two, 
please. I 

(Thereupon, at 12:45 o'clock p.m., the luncheon recess was had.) 

JAMES G. BRYANT j (65) 

.» •• i • 

was called as a witness on behalf of the Government and, having been first 

duly sworn, was examined and testified as follows: 

• ^ . 

DIRECT EXAMINATION j 

BY MR. MC KINLEY: 

Q Officer, state your name, position, and assignment, please. 

j 

A My name is James G. Bryant. I am a Detective Sergeant attached to 
the Metropolitan Police Department. I am now attached to the Juvenile Squad of 

• i 

. . i 

the Police Department. 

Q, Hhat squad W8re you attached to on August 25, 1950? 

• i 

A I was attached to the Sex Squad. 

i 

Q Did you have occasion to see Qmos Lucas on or about August 26, 1950? 

i 

A I did, sir. 

• . 

Q Did you have occasion to see her sister Sylvia Lucas at about the 
same time? 

A I did, sir. j 

Q, At or about that time wore you able to determine the identity of (66) 

i 

the defendant in this case? 

i 

j 

A I was, sir. The complainant's sister supplied me with the name of 
the defendant in this case. ; 

i 

Q State whether or not you had a lookout ordered for the purpose of 

i 

i 

locating and arresting the defendant. 
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A Yes, sir. There was. As a result of ‘being supplied the name of 
the defendant in this case, there were lookouts placed. Lookouts were placed 
through the regular teletype system of the Metropolitan Police Department and 
through the Federal Bureau of Investigation. 

Q Go ahead. 

A Also as a result of receiving the description and name of the de¬ 
fendant the areas in which he was known to hang out in were surveyed, the 
compla inant and the complainants sister were taken in police cruisers by 
myself and the area was cruised in an effort to locate the defendant in this 
case. That happened on numerous occasions. 

MR. HOWARD: If Tour Honor please, we respectfully want to renew our 
objection, that it is not in rebuttal. 

THE COURT: Yes. 

MR. MC KINLEY: If the Court please, I understand that you granted my 
motion to re-open the case. 

THE COURT: I stated at the bench, I overuled the objection. 

BY m. MC KINLEY: (67) 

Q When was the defendant finally located and at what place, if you 

know. 

A At this time, sir, the case is not fresh in my mind, I have long ~ 
since been transferred from that squad. I know he was located out of town. 

Q And this case, when you were transferred, who took the case over? 

A Sergeant Karl Howe. 

MR. MC KINLEY: That is all. You may inquire. 

MR. HOWARD: No questions. 

KARL T. H0V7E 

was called as a witness on behalf of the Government and, having been first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. MC KINLEY: 

Q State your name, position and assignment, please. 

A Karl T. Howe, Detective Bureau, Metropolitan Police. 

Q State whether or not the investigation was assigned to you after 
the preliminary investigations had been conducted. 

A It was. 

( 68 ) 

Q, State whether or not you made an effort to locate the defendant in 
this case. 
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A I did. 

[ 

Q At what points or places were these efforts directed or made? 

A Charlottesville, I think, and New York City, and finally Boston, 

j 

Massachusetts. 

J 

THE COURT: What did you say before New York City? 

THE WITNESS: Charlottesville, or Charlotte, North Carolina—Charlotte, 
North Carolina. j 

THE COURT: Did you say Charlottesville before Charlotte? 

| 

THE WITNESS: Yes, I did, and I was in error. j 

i 

MR. HOWARD: He is trying to put words in Ms mouth. 

* j 

THE COURT: I thought he said Charlottesville, too. That is what led me 

i 

to ask him. I wasn't clear. Which is it? j 

i 

THE WITNESS: Charlotte. 

. i 

THE COURT: Charlotte, North Carolina, not Charlottesville? 

THE WITNESS: No. I was mistaken. 

BY MR. MC KINLEY: 

| 

Q Did there come a time when the defendant was located? 

t 

A Yes, there did. 

I 

Q Where was he located? 

. | 

A Boston, Massachusetts. 

i 

Q State whether or not he was returned from Boston to the District of 
Columbia to answer this charge. 

A Yes. I forwarded true copios of the indictment to the police depart- 

j 

ment at Boston, Massachusetts, and the Marshal's Office returned it. 

i 

MR. MC KINLEY: No further questions. 

MR. HOWARD: No questions. 

I 

MR. MC KINLEY: The Government rests. j 

MR. HOWARD: Nothing else. 

. . i 

THE COURT: Proceed, Hr. District Attorney. 

. . ‘ j 

(Thereupon closing arguments were made by counsel.) 

i 

JURY CHARGE I (72) 

i 

THE COURT: Gentlemen, as I have had occasion to tell all but one of you 

i 

before—who is it from Judge Kirkland's court? 

i 

THE DEPUTY CLERK: Mr. Goddies. 

THE COURT: You have sat in criminal cases, I take it. You have heard some 

i 

criminal cases? 

! 

JUROR GEDDIES: Yes, sir. j 
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THE COURT: I remind you all that the indictment in this case is not 
evidence in the case but it is simply an accusation, and that the defendant 
is presumed to be innocent of the charge contained in the indictment. That is 
always true in criminal cases. It is MVtr incumbent upon the defendant to 
prove innocence, it is always incumbent upon the Government to prove guilt 
and to prove it beyond a reasonable doubt. 

That moans what it says, as I have also told you before. It's got to be 
a reasonable doubt. A doubt which is founded upon reason. And a doubt, if it 
arises at all, arises out of the evidence in the case, the whole of the 
evidence in the case. 

It is the kind of doubt as, after a full impartial consideration of all 
the evidence, will leave your mind so undecided that you do not have an 
abiding conviction of guilt which you believe would remain unshaken by future 
thought or reflection; the kind of doubt again, as would cause you, a reason¬ 
ably thoughtful and prudent person, to hesitate to act when confronted with (73) 
a matter of importance concerning your own affairs. 

But the doubt as the law contemplates it, can never arise from specula¬ 
tion or conjecture, from whim or caprice, or from a reluctance to convict 
through feelings of sympathy or mercy. It lias got to be a conscientious belief 
that there is reason to doubt the defendant’s guilt. 

Another, and allied principle of law in criminal cases, is that the evi¬ 
dence thoughtfully, carefully evaluated by you should exclude any reasonable 
hypothesis of innocence, so that if you should find that the evidence is in 
balance, for instance, consistent on the one hand with guilt, equally con¬ 
sistent on the other hand with innocence, then, of course you must acquit the 
defendant, because in such a situation the burden of proof imposed by the law 
upon the prosecution is not sustained. 

In reaching your final determination, you have got to examine carefully 
the testimony of everyone who took the witness stand, including in this case 
the defendant, because he testified and thereby become like any other witness, 
a person who, by his testimony, puts his own credibility in issue. 

In connection with that, it has been established that he has prior to this 
trial been convicted and sentenced for another criminal offense. That fact (74) 
is not evidence of guilt in this case and is not to be considered by you as 
such, but it bears, if you think it does at all, upon his credit as a wit¬ 
ness—his credibility. The law thinks you are entitled to know something of 
the background of witnesses who appear before you. 
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the case may 


In the case of a witness who has been convicted of a crime or crimes in 
the past, you are entitled to know that. You may consider that such a person 
is not as worthy of credit, as one wfag ha$ apparently hitherto led a life 
innocent of crime. But thgt is for yoy. $9 say. 

You may reject his testimony accept it, as mpy be, 

If you believe anyone testified falsely concerning a matter as to which 

he could not reasonably be mistaken, you may reject his testimony, uhololy or 

I 

in part. That, again, is for you to say. 

In evaluating the testimony of the witnesses, as I have told you before, 

I 

perhaps your best assistance is your own common sense and your own experience 

1 

in life; your knowledge of human nature. Take into account the opportunities 
for observation of the witnesses, their intelligence, their motives as you 
may discern them, interest in the controversy or its result. 

Friendship or animosity toward the persons concerned in 
affect the testimony or the desire of the witnesses to tell the truth. 

Ask yourselves whether the witnesses have been frank or , 1 evasive. Are (75) 

i 

there inconsistencies in the statements they have made. If so, is it the kind 

j 

of inconsistency that you would normally expect to find in the test im o n y of a 
truthful person, or is it, rather, the kind of inconsistency that you would 

i 

more likely find in a false story. 

i 

You give to the testimony of each witness that weight you think it should 
have in the light of the considerations I have just mentioned and when taken 

j 

in the context of all of the evidence, because the testimony of other wit¬ 
nesses of necessity will throw light upon the testimony of any given witness. 

The charge in this case, as you have been told, is rape. The defendant 
is charged with having had carnal knowledge of Cmos Lucas, whose name is now 
Harrison, on August 25, forcibly and against her will. Rape is defined pretty 
much in the terms of the indictment itself as the act of having unlawful 
carnal knowledge of a woman by force and against her will. The force may be 
actual force. She testified in this case that there was actual farce. Or it 
may be constructive. That is to say, where acquiescence to the sexual rela¬ 
tionship is secured from the woman by fear or intimidation^ that is construe- 

j 

tive force. Either actual force or fear is sufficient to negative the existence 
of consent. j 

If there is consent, and the defendant lias testified that while he did ( 75 ) 

i 

have the relations with the girl that it was with her consent, and that he 
paid her five dollars for it, and that the reason she got angry with him was 
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because be did not pay her ten instead of five—I think I am right about 

that, but.you will recall—there must be, obviously, an absence of consent. 

The consent is not shown when the evidence discloses resistance—discloses 
that resistance is overcome by force or threats which put the women in fear 
of death or serious bodily harm, or by these combined with some degree of 
physical force. 

As I road to you the other day, I shall again read a quotation from a 
decided case which I think rather clearly explains what the law has in mind 
when it speaks of resistance and the absence of consent in rape cases. 

There was a day long, long past, when most of the courts, certainly a 
majority of the courts, held to the view that a woman had to resist to the 
utmost limit of her physical power before the act could be said to be rape, 

before the jury could find that there was no real consent. That is no longer, 

and has not been the law for many years, in my own judgment never should 
have been, because it did not make any sense. But there has got to be either 
force, or foar, and fear reasonably induced, of either death or serious 
bodily ham. 

This is the language which was employed in the case to which I refer. 

The importance of resistance is simply to show two elements of the crime, (77) 

carnal knowledge by force. The carnal knowledge is admitted in this case. 

•* 

The force, of course, is denied. And the other element, and non-consent. 

The jury must be fully satisfied of their existence; that is, the exist¬ 
ence of those two elements, carnal knowledge by force, and non-consent, in 

•% 

* 

every case by the resistance of the complainant, if she had the use of her 
faculties and physical powers at the time and was not prevented by terror or 
the use of brutal force. 

So far, resistance by the complainant is important and is necessary in 
the law. But to make the crime hinge on the uttermost exertion a woman was 
physically capable of making would be a reproach to the law as well as to 
common sense. The fallacy lies in the assumption that the deficiency in such 
cases necessarily shows consent. That is, the failure to use the utmost re¬ 
sistance. If the failure to make extreme resistance was intentional, in order 
that the assailant might accomplish his purpose, it would show consent. But 
without such intent it shows nothing important whatever. The whole question 
is one of fact. 

If you believe, or if you have a reasonable doubt about it, that this 
girl consented to the intercourse, either expressly, as the defendant said, 

37 


or by her failure to make ary resistance of any consequence, then, of course, 

j 

your verdict must be not guilty, j (78) 

If you believe, on the other hand, that the carnal knowledge was against 

i 

her will, and against resistance^ and by either threats and or force, then 
your verdict would be guilty. j 

f 

I see no need to comment upon the evidence and I never do except when it 

i 

is necessary, in my judgment, to illustrate a principle of lay, except in one 
respect in this case, and that is that there is evidence of what is known as 
flight, or commonly referred to as flight in the criminal law;. There is an old 

t 

maxim which goes like this; as I recall it; The guilty flee when no man 

i 

pursueth. 

i 

In this case, it is in evidence that the day after this intercourse 
occurred the defendant left his Washington residence and went to Charlottes- 

i 

ville, Virginia—that is his testimony—where he says he stayed—first he 

said he * did not know 1x0X7 long, but then he said approximately a month. 

! 

From his departure, you may consider that it amounted to the flight that 

j 

I just mentioned. j 

It is a principle of law that when one flees from the place of the can** 
mission of a crime, of which ho is accused, that the jury may infer from that 
evidence of his guilt. It is not a presumption. In short, the departure from 
the jurisdiction does not operate to create a presumption of guilt, but it is 

i 

a circumstance, taken with all of the other circumstances, from which you 
may infer guilt, if you see fit. That, again, is for you to say. (79) 

I think that is all, gentlemen; is there anything else? 

i 

MR, MC KINLEY; There is one other point, if the Court please. I feel the 

i 

Court should instruct the jury on, that it is their prerogative as to whether 
or not this should be a capital case. 

THE COURT: I forgot that in another case. This is the only type of case, 

i 

ladies and gentlemen, that I know of, in which the Congress—that is, in the 

I 

I 

Federal courts—has given to the jury a right, with some limitation, to fix 

i 

* j 

the punishment. . | 

i 

r 

If you should be satisfied beyond a reasonable doubt of the guilt of this 

defendant, then you will decide whether his punishment should be death. Should 

i 

i 

you do so, your verdict would be guilty, and then you add, "With the death 
penalty." 

If you should bo unanimous in your opinion that he is guilty, but you 

j 

are not in agreement as to whether the death penalty should be imposed, then 
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your verdict should he returned as one of guilty. But you will not add, "With 
the death penalty. 1 * 

If you have a reasonable doubt about whether this was carnal knowledge 
by force, as I have define^ thg waning gf that^ then, of course, your ver¬ 
dict would be not guilty. 

You may take the case. 

(Thereupon at 10:50 a.m. the jury retired from the courtroom to consider 
its verdict.) (80) 

THE COURT: Mr. Howard, the Court appreciates your service in the case. 

ME. HOWARD: Thank you. Your Honor. 

UNITED STATES DISTRICT COURT (81) 

FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA 
v. 

ROBERT LEE IE US, 

Defendant. 


Criminal No. 129-51 


Y7ashington, D. C., 

1 : Friday, May 9, 1952. 

The above-entitled matter came on for hearing before Judge Henry A. 
Schweinhaut, at 10 a. m. 

APPEARANCES: 

On behalf of the United States of America: 

MR. WILLIAM McKINLEY, 

Assistant United States Attorney. 

On behalf of the defendant: 

MR. PERRY W. HOWARD. 

- o 0 o - 

Thereupon, (82) 

DR. JOSEPH L. GILBERT 

was called as a witness, and, being first duly sworn, was examined and testified 
as follows: 

DIRECT EXAMINATION 

BY MR. MC KINLEY: 

Q Doctor, state your name. 

A Joseph L. Gilbert. 

Q, And your position. 
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A I 8li a physician* I have been chief pyschiatrist, Gallinger Municipal 


Hospital, for 21 years. j 

i 

MR. MC KINLEY: I take it the defense counsel concedes the doctor*s quali- 

i 

fications? ; 

MR. HOWARD: Oh, eminently. 

i 

BY MR. MC KINLEY: I 

j 

Q Doctor, did you ever make an examination of the defendant to deter- 

j 

mine whether he is of sound or unsound mind? 

j 

A Of Robert Lee Wells? j 

0, Yes. j 

I 

i 

A I have. I examined him an the following dates: April 5, April 12, 

April 19, and last on May 3, 1952, at the District of Columbia jail. 

Q, And did you arrive at an opinion as to whether he is of sound or 

! 

unsound mind? 

i 

A As a result of ny examinations of Robert Lee Wells, I have arrived (83) 

i 

at an opinion, and it is that I believe he is of unsound mind, suffering from 

i 

a mixed type of mental disorder, on the basis of rather marked schizophrenic 

I 

symptoms, or symptoms that are closely approaching that of dementia praecox, 

| 

and ho is quite retarded also, probably mentally defective; and in addition to 

that, he has been an extremely unstable boy, especially in the field of sexual 

i 

activities and sexual curiosity. 

I 

i 

On examination, he shows much confusion and failures in memory. & is 
hallucinated in the auditory field; and some transient visual hallucinations 
also. j 

He believes the Lord speaks directly to him, and he thinks he hears his 

j 

mother, also. His mother is deceased, he states, but he believes hearing her 
say he should come with her, and that he himself says that he is trying to go 

I 

with her. 

i 

Ho hears people calling him bad names; threaten him—that is in the form 
of what appears to me to be hallucinations of hearing—threatening to kill him. 

i 

He says at times he is afraid to go to sleep because of these experi- 

i 

encos, and at times the hallucinations keep him awake, and ho stays awake at 
times as long as he can because of the fear that someone may harm him. 

i 

Q Doctor, in your opinion, is the defendant presently insane or other- 

j 

wise mentally incompetent to be able to understand the proceedings against (84) 

i 

him or to properly assist in his own defense? 

j 

A I think he is totally unable to cooperate in assisting in the defense 
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of any charge or action. In connection with any charge, he has a very vague 
realization of the charges against him, so that he can give little or no 
information about them; and I believe he is incompetent to assist in his 
defense, however. 

BY THE COURT: 

Q Had you finished. Doctor? 

A Yes. 

Q Doctor, in your opinion, how long has he been of unsound mind? 

A It is hard to establish. This boy is so disorganized and originally 

retarded as to be unable, in examining him, to establish when it bogan. 

Q Would you have an opinion one way or another whether or not he was 
of unsound mind, say the first of August, 1950, up to now, or are you able to 
form an opinion? 

A I am afraid I would only be guessing. I have nothing to base an 
opinion on as to what his condition was at that time. He is a retarded boy, 
to begin with, plainly unstable, and this sort of a thing could be the type 
of disorder that has developed in the face of the situation in which he finds 
himself. There may be a strong situational factor there, but he is so dis- (85) 
organized that it is just practically impossible—we can do it in a lot of 
cases, that is true, but here is a boy that you can*t date anything from. 

Q He was charged in an indictment with having committed a criminal 
offense on the 25th of August, 1950; that is, having carnal knowledge of a 
female, against her will; and that, of course, was the reason I was asking 
you that question. 

I take it you are unable to say whether or not at the time ho was sup¬ 
posed to have committed that offense he was of sound or unsound mind? 

A I am afraid I cannot give an opinion that would be at all accurate 
or based on anything in connection with the examinations that I have made. 

MR. HOWARD: Your Honor asked the question that I was particularly con¬ 
cerned about at that time. 

THE COURT: I did not mean to anticipate you. 

MR. HOWARD: I thank Your Honor for it. 

I just want to ask the doctor a question in view of his own experience. 

BY MR. HOYiARD: 

Q, Doctor, are you decidedly of the opinion that this defendant needs 
mental treatment? 

A Oh, yes; at this time I am definitely of the opinion that he is (86) 
mentally sick and should be committed. 
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MR. PERRY: That is all. 


(The witness left the stand#) 

Thereupon, i 

DR. AMINO PERRETTI 

! 

was called as a witness^ gndj being first f|uly sworn, wag gxananed and testi¬ 
fied as follows: 

I 

DIRECT EXAMINATION 

I 

BY MR# McKINLEY: j 

Q Doctor, state your name. 

A My name is Amino Perretti. 

Q What is your position? 

! 

I 

A Assistant chief psychiatrist, Gallinger Municipal Hospital, 

MR# McKINLEY: I take it the defense concedes the doctor’s qualifications? 

j 

MR# HOWARD: Yes; eminently so# 

1 

BY MR. McKINLEY: j 

Q, Did you examine the patient in this case? 

i 

A Yes, in the District of Columbia jail, on four occasions, the last 
• * ! 
time on May 7. 

i 

Q, Did you arrive at an opinion as to whether he is or is not of un- 

i 

i 

sound mind? j 

i 

A I did—that he is of unsound mind, suffering from a frank mental 

i 

l 

disorder, a psychosis. (87) 

j 

MR. McKINLEY: May I ask the Court the date? 

THE COURT: August 25, 1950. 

BY MR# McKINLEY: j 

i 

Q, Are you able to express an opinion, from your examination, whether 
the defendant was of sound or unsound mind in August 1950? 

A No, by virtue of the fact that I am unable to ascertain it because 

j 

of his present mental condition. 

i 

BY THE COURT: j 

Q I forgot something, incidentally. Do you have an opinion as to 
whether or not he was of sound mind on January 29, 1950, or January 31, 1952— 
on either one of those two occasions? 

A Still unable to. | 

Q Even January of this year? j 

A Yes, that's right. 



THE COURT: Dr. Gilbert., I forgot to ask you that. What is your answer 
as of January, 1952, this year? He was tried m January and convicted on 
January 31, 1952. 

Dr. Gilbert: I an afraid I could not. 

THE COURT: Your answer is still the same? 

Dr. Gilbert: I an afraid I could not give an opinion as of that time. 

THE COURT: All right. 

MR. McKIHLEY: You may inquire. (8£) 

CROSS EXAMINATION 


BY MR. HAZARD: 

ft I did not get your answer to His Honor's question. 

A I do not know whether he was or was not of unsound mind as of the 

dates His Honor has given me. 

BY THE COURT: 

ft 3ut you are satisfied of it now? 

A That he is of unsound mind now, and also I wanted to add that he is 
dangerous. 

BY MR. HOWARD: 

ft You would not be in a position to say that he was not of unsound 
mind at that tine? 

A No, as I say, I don't know. 

3Y THE COURT: 

ft You think fie is potentially dangerous now? 

A He expressed to me. Your Honor--on May 7th he expressed homicidal 

ideas and he says he feels like raping women. Not only is he dangerous to others 
in these inclinations he has—he feels like killing people, even - but also he 
is dangerous to himself. 

THE COURT: You concur in that view, tm, do you. Dr. Gilbert? 

Dr. Gilbert: Yes. Your Honor, both. 

THE COURT: That is all. 

(The witness left the stand.) (£9) 

THE COURT: Wells, stand up. 

You heard what these two gentlemen have said. Is there anything you want 
to say? 

Defendant Wells: No sir. 

THE COURT: All right. I will look these papers over and dispose of it 
during the day. I will let you know when I hare filed them. I want to look over 
the form of the order. 

tThereupon, the instant hearing was concluded.) 

CERTIFICATE OF OFFICIAL REPORTER 


I certify that the foregoing pages 1-9 comprise the official record 
of the proceedings in Criminal No. 129-51 for May 9, 1952. 

/s/ N. J. Cmciotta 

N. J. Cmciotta, 

Official Reporter. 
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UNITED STATES DISTRICT COURT (90) 

i 

FOR THE DISTRICT OF COLUMBIA 

UNITED STATES ) • I 

' i 

i 

v. ) Criminal No. 129-51 

ROBERT LEE WELLS ) j 

i 

Washington, D. C. 

j 

Friday, July 15, 1955 

i 

Before Judgo HENRY A. SCHWEINHAUT at 11:25 a.m. today. j 
Appearances: 

. i 

i 

For the United States: j 

Mr. E. RILEY CASEY 

I 

For the defendant: 

Mr. PERRY W. HOWARD 

. t 

I 

i 

PROCEEDINGS j (91) 

THE DEPUTY CLERK. Robert Lee Wells. 

MR. HOWARD. If Your Honor please, I don't think I could add anything to 
what I said to Your Honor in chambers. 

j 

i 

THE COURT. I think you ought to put on record, though, your views about 

l 

this situation. But before you do that, I notice Mr. Morgan there and I 
would like to ask him something. 

j 

DEPUTY PROBATION OFFICER MORGAN. Yes, Your Honor. 

THE COURT. The probation report—end I should have looked this up, but 

i 

i 

I didn't do it—says tho ponalty for the offense of rapo is not more than 

i 

i 

i 

30 years. Is that right? 

DEPUTY PROBATION OFFICER MORGAN. Yes, Your Honor. That is my under- 

i 

standing—unloss there is a recommendation of the death penalty. 

i 

j 

THE COURT. Then I have a leeway. j 

i 

j 

DEPUTY PROBATION OFFICER MORGAN. A considerable ono, Your Honor. 

i 

i 

THE COURT. Thank you. j 

i 

i 

ON DEFENDANT'S MOTION FOR NEW TRIAL ! 

MR. HOWARD. If Your Honor ploaso, wo most rospoctfully submit that wo are 
of tho opinion that this man should not bo sentenced, that ho should havo a 

i 

now trial, for the reason that this man was tried heretofore end tried bo fore 

| 

Your Honor, in my opinion in a fair and impartial trial. But this Court (92) 

discovered and roachod tho conclusion ho didn't think this man was of sound 
mind. 


THE COURT. I didn‘t reach that conclusion. I had my doubts. 

MR. HOWARD. Yes, Your Honor; that is what I moant to say. As a result of 
that ho was oxaminod by two psychiatrists; and ho was pronounced insane. 

THE COURT. Throo months Iptep. 

MR. HOWARD. Yes, sir; throo months lator. 

THE COURT. Or four. 

MR. HOWARD. He was then sent to St. Elizabeths. Ho has remained there. 
These gentlemen were interrogated with respect to him. They wore asked by 
the Court whether or not they were of the opinion he was of unsound mind at 
the time of trial. 

If Your Honor please, I appreciate the attitude of the Court, that the 
Court doesn’t want to set himself up as a psychiatrist. But at the same time 
we respectfully submit that there are some things that we who are not of the 
medical profession know. If a man walks along and tumbles into a body of 
water, we wouldn’t need an eye doctor to tell us the man’s sight is bad or 
he had no sight. So that when the learned judge on the bench says the man 
doesn’t appear to be what he ought to be, three months from the time we say 
he had a retarded mentality, we submit under medical jurisprudence a re- (93) 
tarded mentality indicates a gradual growth of that condition. How could it 
stand to reason that a person of retarded mentality as of one date would be 
of sound mentality or of a condition to assist counsel in his defense just 
three months prior to that? 

We respectfully submit to Your Honor, on the record in this case, that 
this defendant should have a trial by due process of law, at a time when 
they say that he is of such mentality that he could assist counsel in making 
his defense. For that reason, if Your Honor please, we most respectfully 
insist and protest against the sentence of the defendant at this time without 
a trial. 

MR. CASEY. May it please the Court, the Government respectfully opposes 
the defendant’s motion for new trial at this time and would point out to the 
Court that the statute under which the defendant was committed, which it Title 
18, section 4244, specifically recognizes that a defendant may be of unsound 
mind at various periods and prescribes a defendant may be examined after 
arrest, before trial, during trial, before sentence, or even after sentence. 

In this cose there was no motion made by the defendant or his counsel 
prior to the trial or during trial that the man was mentally incompetent at 
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that tine to understand the proceedings ag ains t Mm and assist counsel in his 

i 

defense. I would like to point out to the Court in that respect that Mr. (94) 

i 

Howard, who represented hin at the tine of trial, is one of the most ex- 

f 

i 

periencod practitioners a$ Bar, having been a member of $he gar for many 
years; and I an sure had he had any doubt at the tine of the trial as to the 

i 

defendant's ability to cooperate with hin in the preparation of his defense, 

i 

j 

he would certainly have brought that to the Court's attention. 

The Court, in ordering the defendant's examination subsequent to the 

J 

trial and before sentence, was acting within the statute. And in inquiring 
of the psychiatrists at the time of the hearing—prior to sentence and sub¬ 
sequent to trial—tho Court attempted to ascertain from the psychiatrists, who 

i 

were experienced psychiatrists and at that time had testified in court many 

times, specifically asking them the question as to how long this condition of 

! 

the defendant had lasted, to determine whether or not the defendant was men- 
tally in order at tho trial. Those psychiatrists at that time, at the hearing, 
stated they were not able to ascertain the extent of the condition, and would 
not oxpross an opinion as to the man's condition at the time of trial. .And I 
an sure, with their experience, had there been some indication of the man's 
incapacity at the time of trial, they would certainly have expressed it to 

i 

the Court at that time. i 

i 

I fool, in view of tho recent mental hearing held in this case, the 

i 

defendant is presently of mental competency sufficient to understand the (95) 

I 

proceeding and is adequately able to bo sentenced at this time. 

MR. HOWARD. If Your Honor please, the question of his mentality at this 

I 

time is not before tho Court. It is a question of tho condition of his men- 
tality when ho was tried. 

i 

i 

THE COURT. Right. I 


MR. HOWARD. Hot only that; but it is presumed that a porsor who is going 
to be tried is a person of soundness of mind, that is to say, at least normal, 
whether ho is very sound or not. But it is not our responsibility to show by 

i 

a psychiatrist, when wo defend in a case, that tho man is of sound mind. The 
psychiatrists didn't say that ho was of sound mind. They would express no 
opinion, if Your Honor please. 

j 

Now, over against tho absolute silence of tho psychiatrists in that nat¬ 
ter, there was tho opinion of the Court which was confirmed by a subsequent 
mental examination. 


46 




THE COURT. I oust say to you what I said in chunkers, that it was not 
the opinion of the Court. There was onough to raiso in ny mind a doubt about 
his thon condition, that is, at tho tine ho was tried bofore ae, I have for¬ 
gotten the details, of courso, because it was in 1952, and that is throe years 
ago. There was a sufficient doubt in my mind about his^ shall wo say, stability, 
mental stability, to cause him to bo oxaninod. And three months later tho (96) 
psychiatrists said that ho was thon, as of tho tine they nado the report, 
mentally incorapotcnt, they thought. Nono of them, as Mr. Casey points out, 
has yet said, nor has anyone independently of the Government psychiatrists said, 
he was of unsound mind at tho timo he was triod beforo no. 

Mental instability or a retarded mind dees not in ny judgment equal 
unsoundnoss of mind. I think it is not tho kind of montal defect which is 
equivalent to tho two terns used in the Durham case. I just don’t think they 
equate. 

As I told you in chambers, and I repeat now for tho record, for what use 
you want to make of it, eithor way, I havo tc choose, it seems to me, between 
conjecture and speculation, bocauso three months after the trial he was found 
to be of unsound mind and the doctors couldn’t soy when that began, that he was 
of unsound mind at the timo I tried him. And I havo to balance that against the 
potential dangor to society. And I think I havo to weight tho scales in favor 
of society. I think, howovor, I should not impose a very heavy sentonco on this 
man. 

Is there anything you want to say for yourself? 

THE DEFENDANT. I don’t understand anything. I moan, I just havo to do 
what you give me. I don’t understand it. 

THE COURT. TZhat do you want to say? Do you romombor this offense? (97) 

THE DEFENDANT. I just don’t have tho, you know, understanding of tho 
thing. I don’t know. I just havo to do what you givo mo, you know. 

THE COURT. Very well. 

He can got psychiatric treatment if ho still noods it, and apparently the 
doctors say ho doosn’t any more. 

The sentence is throe tc nine years. 

Mr. Howard, I forgot to say that your notion-have you filed that yet? 

MR; HOWARD. It was a motion filed nunc pro tunc. But I will filo it, if 
Your Honor will permit me, in the regular courso. 

THE COURT. Lot us treat it as an oral motion for a new trial. 
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I 


MR. BOM. Yes, sir. 

| 

THE COURT. And I deny it.. j 

MR. HOWARD. May I ask at this time, informally, if I nay take this ease 

i 

i 

up in forma pauperis? The man has nothing, not even lawyer foes. 

' *. '" ' i 

THE COURT. You may. File the affidavit and leave it with the Clerk's 
Office; 

i 

MR. HOWARD. Yos, sir. 


( 98 ) 


THE COURT. And have thou send it to ny office. But have it done promptly, ' 

i 

Mr. Howard, will you ploase. 

MR. HOWARD. Yos, Your Honor. j 


REPORTER'S CERTIFICATE 

i 

I 

This record is certified by the undersigned repeater of the United States 

j 

District Court for the District of Columbia to bo the official transcript of 


the proceedings indicated. 


/s/ Thomas O'Neal 


Washington, D. C., 

Friday, June 24, 1955. 

The above-entitled cause came on to be hoard before Honorable Luther 
W. Youngdahl, United States District Judge, at 11 o'clock a. m. 
APPEARANCES: j 

i 

On behalf of the Unitod Statos: 

I 

E. Riley Casey. 

i 

On behalf of tho defendant: 

i 

Perry W. Howard 


(99) 


PROCEEDINGS 


( 100 ) 


Tho deputy Clark: Tho cuso of Robert Loo TZclls. 

i 

Tho Court: All right, Mr. Casoy. 

Mr. Casoy: May it please tho Court, tho government has filed a notion 

i 

for judicial determination of tho dofondant's competency to stand trial. Tho 

dofendant was indicted January 29, 1951, for tho crime of rapo. Ho was con- 

j 

nittod to St. Elizabeths Hospital in May of 1952 pursuant to Titlo 18 Section 
4244 of tho Unitod Statos Code, having boon found at that timo to bo mentally 


incompetent to go to trial. Tho hospital has now certified 


back that ho is 
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presently mentally competent to stand trial, and the government is prepared 
to produce the testimony of Doctor Epstein on that point. 

Doctor Epstein, please. 

Thereupon 

LEON J. EPSTEIN 

was called as a witness on "behalf of the government and, having "been 

first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

By Mr. Casey: 

Q You are Leer J. Epstein, a member of the staff of St. Elizabeths 
Hospital. Is that correct, sir? 

A That is correct. (101) 

Q And, Doctor Epstein, you are a qualified psychiatrist. Is that 
true, sir? 

A That is correct. 

Mr. Casey: I believe it will be stipulated and agreed between counsel 
for the defendant and counsel for the government that the doctor is qualified 
as a psychiatrist. 

Mr. Howard: Yes. 

The Court: Very well. 

By Mr. Casey: 

Q Doctor Epstein, in your capacity as a psychiatrist for St. Elizabeths 
Hospital, have you had occasion to examine the defendant Robert Lee Wells? 

A I have, on numerous occasions. 

Q And have you arrived at an opinion as to his mental competency 
to stand trial at the present time? 

A I have. 

Q, And what is your opinion, sir? 

A I thin!: he is so competent as to be able to understand the nature 
of the charges pending against him, end to enable him to cooperate with 
counsel in his own defense. 

Q What do you base that finding on. Doctor? 

A I base this finding upon his behavior over a period of many months 
in maximum security division, in terms of his everyday behavior, in terms (102) 
of observations of other people which are routinely recorded by physicians 
as to his daily activities, and personal examination of him frequently. 
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Q. What type of mental disease was the defendant suffering from. 

Doctor? 

j 

A At the time of his admission there was certainly evidence of a 
schizophrenic episode, an episode occurring in ft patient of Relatively limited 

i 

intellectual capacity- He is not mentally defective, however> but would be 
placed in the dull normal group. 

Mr. Casey; No further questions. Your witness, sir. 

CROSS EXAMINATION 

By Mr. Howard; 

Q Doctor, did you examine this defendant when he was admitted to the 

i 

i 

hospital? Were you one of the examiners 


A I was not the admitting physician. 

i 

Q Not what? 

i 

A I was not the admitting physician. That is, the physician 1*0 ex¬ 
amined him for the first time after Ms admission. I did, however, see him 
within a month of Ms admission at that time. 

During the past eighteen months or so I have been able 
to examine newly admitted patients the day of their admission or within the 
following day. However, at this time I was newly appointed in the division (103) 


to make it a point 


where Mr. Wells was admitted, and, hence, I did not see him 
I believe. 


for about a month. 


Q Now, after he had been in for a month did you examine him? 

1 

A I did. | 

i 

Q Did you becane thoroughly conversant with the extent of Ms mental 
deficiency? j 

A When you say thoroughly conversant, sir— ! 

Q Yes, I will explain. To the extent that you could form an idea of 

about the duration of Ms unsoundness of mind. 

1 

A I could form no idea as to the duration of Ms unsoundness of mind 

I 

based on a rather poor history; a poor history in the sense that the sources 
for obtaining previous information about Mr. Wells are not as good as we would 

i 

like them to bo, and Ms memory and Ms ability to reconstruct pictures which 

1 

may have some subtle aspects loaves a good deal to be desired. 

Q Could you form any opinion as to whether or not his unsoundness of 

i 

mind went back as far as August, 1950? j 

Mr. Casey; I object, your Honor. The only question here being present 


mental competency. 
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presently mentally competent to stand trial, and the government is prepared 
to produce the testimony of Doctor Epstein on that point. 

Doctor Epstein, please. 

Thereupon 

LEON J. EPSTEIN 

was called as a witness on behalf of the government and, having been 

first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

By Mr. Casey: 

Q You are Leer J. Epstein, a member of the staff of St. Elizabeths 
Hospital. Is that correct, sir? 

A That is correct. (101) 

Q And, Doctor Epstein, you are a qualified psychiatrist. Is that 
true, sir? 

A That is correct. 

Mr. Casey: I believe it will be stipulated and agreed between counsel 
for the defendant and counsel for the government that the doctor is qualified 
as a psychiatrist. 

Mr. Howard: Yes. 

The Court: Very well. 

By Mr. Casey: 

Q, Doctor Epstein, in your capacity as a psychiatrist for St. Elizabeths 
Hospital, have you had occasion to examine the defendant Robert Lee Wells? 

A I have, on numerous occasions. 

Q And have you arrived at an opinion as to his mental competency 
to stand trial at the present time? 

A I have. 

Q, And what is your opinion, sir? 

A I think he is so competent as to be able to understand the nature 
of the charges pending against him, and to enable him to cooperate with 
counsel in his own defense. 

Q What do you base that finding on. Doctor? 

A I base this finding upon his behavior over a period of many months 
in maximum security division, in terms of his everyday behavior, in terms (102} 
of observations of other people which are routinely recorded by physicians 
as to his daily activities, and personal examination of him frequently. 
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Q What type of mental disease was the defendant suffering from. 

Doctor? 

| 

A At the time of his admi ssion there was certainly evidence of a 

i 

schizophrenic episode, on episode occurring in ft patient of relatively limited 
intellectual capacity.. He is not mentally defective, however, but would be 
placed In the dull normal group, 

j 

Mr, Casey: No further questions. Your witness, sir, 

. 

CROSS EXAMINATION 

i 

j 

By Mr, Howard: 

Q Doctor, did you examine this defendant when he was admitted to the 

j 

hospital? Were you one of the examiners 

A I was not the admitting physician. 

i 

Q Not what? 

A I was not the admitting physician. That is, the physician who ex¬ 
amined him for the first time after his admission, I did, however, see him 

i 

i 

within a month of his admission at that time, j 

During the past eighteen months or so I have been able to make it a point 

j 

to examine newly admitted patients the day of their admission or within the 
following day. However, at this time I was newly appointed in the division (103) 
where Mr. Wells was admitted, and, hence, I did not see him for about a month, 

I believe. 

Q Now, after he had been in for a month did you examine him? 

i 

A I did. | 

Q, Did you become thoroughly conversant with the extent of his mental 

i 

deficiency? 

I 

i 

A When you say thoroughly conversant, sir— 

Q Yes, I will explain. To the extent that you could form an idea of 
about the duration of his unsoundness of mind. 

i 

A I could form no idea as to the duration of his unsoundness of mind 
based on a rather poor history; a poor history in the sense that the sources 
for obtaining previous information about Mr, Wells are not as good as wo would 
like them to bo, and his memory and his ability to reconstruct pictures which 

j 

may have some subtle aspects loaves a good deal to be desired, 

Q Could you form any opinion as to whether or not his ursoundress of 

i 

i 

mind went back as far as August, 1950? 

Mr. Casoy: I object, your Honor. The only question here being present 


mental competency. 





The Court: But is your dofonso going to bo insanity at tho tine of trial? 

Mr. Howard: Oh no, because the doctor says he is of sound mind now, and 
I am not disposed to run into that. 

The Court: Would you suggest th#?e is something I could do in the matter? 

Mr. Howard: Wall, if your Honor please, I merely thought— (106) 

The Court: I wish I could control his impulses, I would do it in a 
minute, but I am sorry I don’t have that magic wand. 

Mr. Howard: I call your Honor’s attention to a man that you were about to 
sentence once, and you had him— 

The Court: That is different on the sentence. Then I have control. 

Mr, Howard: Yes, sir. 

The Court: But you are now discussing the matter of trial. He hasn’t been 
tried yet. 

Mr. Howard: No, sir. 

The Court: What is there for me to do now about it? 

Mr. Howard: Bell, I just wanted to call it to your Honor’s attention. 

The Court: If you will call that to my attention, if I am to be the 
judge to sentence him, certainly I am glad to get that information. 

Mr. Howard: I hope you won’t be the judge to sentence him. 

The Court: All right, well, you may draw an order. 

Mr. Casey: I have an order drawn, your Honor. 

(thereupon, the hearing was concluded.) 


t 

IN THE UNITED STATES DISTRICT COURT (108) 

FOR THE DISTRICT OF COLUMBIA 

THE UNITED STATES, ) 

) 

vs. ) Cr. No. 129-51 

) 

ROBERT LEE WELLS, ) 

) 

Defendant. ) 

Washington, D. C., 

Friday, February 15, 1952 

The defendant in the above-entitled case cane before the Court for sen¬ 
tencing, before the Hon. Henry A. Schweinhaut, Judge, at approximately 10:30 
o’clock, a.m. 

APPEARANCES: 

On behalf of the United States: 
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The Court: Well, we ere not concerned with that period, Mr. Howard, 
back that far. 

Mr. Howard: Yes, sir. ! (104) 

i 

The Court: The only question before me now is whether he is competent 

to stand trial at this time. Unless it has sane bearing to that issue, it 

i 

would be inadmissible. 

i 

i 

Mr, Howard: Yes, sir. I 

i 

1 

By Mr. Howard: 

Q You say that in your opinion be is capable of advising in his own 
defense as a layman? 

i 

A Capable of assisting? 

Q Advising or assisting in his own defense. j 

A I believe he is. 

Q You are definitely of that opinion? 

A That is certainly my opinion, sir. 

Mr. Howard: That is all. 

Mr. Casey: No further questions. 

(The witness left the stand.) 

Mr. Casey: The government has no further evidence, your Honor, 

The Court. Do you wish to presort any testimony, Mr. Howard? 

Mr. Howard: May we approach the bonch? 

The Court: Certainly. 

(Whereupon, counsel for both sides approached tho 
forred with the Court, in a low tone of voice, os follows:) (105) 

Mr. Howard: I have no disposition to question tho testimony taken, your 
Honor. Counsel and I were formerly discussing his predilections maybe on 

uncontrollable impulses on sex lives, and it gives mo concorn as to whether 

i 

or not if ho were acquitted would he bo a suitable person to be roleased. 

Now, I am not putting my client in bad, but I was just wondering along 
that lino what would bo our chance of coping with that situation. Other then 

i 

that, I have no— 

! 

The Court: I am not in a position to resolve that problem for you now, 

l 

I am sorry, just on the bald statement that you make. I don’t suppose that 

i 

is before us now, is it? 

j 

Mr. Howard: Well, no, sir, but I felt it my duty to call it to tho Court's 

I 

! 

attention. 


bonch and con- 
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William S. McKinley, Esq., Ass't. U»S.Att'y. 

On "behalf of the defendant: 

Perry Howard, Esq. 

PROCEEDINGS (109) 

THE DEPUTY CLEM: Gase of Robert Lee Wells. 

THE COURT: Mr. Howard, I saw you yesterday briefly about this man. 

MR. HOWuRD: Yes, sir. 

THE COURT: I am inclined to think that I should defer sentence on bin 
and have an examination made. I am not satisfied in my mind—I am satisfied 
that he isn't normal. Uhat I am not satisfied about is to what extent he is 
not normal. I think I better have a psychiatric examination of him made, to¬ 
gether with an examination of his background. 

As I recall it, Mr. McKinley prosecuted this case. 

MR. HOWuRD: Yes, sir. 

THE COURT: Will you ask him to see ne, Mr. McLaughlin, and I will talk 
with him about getting an order signed. I think they ought to inquire into the 
situation in Boston. Wasn’t it Boston? 

MR. HOWuRD: Yes, sir. 

THE COURT: There must have been, up there—-or may have been—some inquiry 
made into his background. He either is feigning or there is something wrong 
with him. He tells the probation officer that he doesn't know whether he was 
inducted or enlisted into the Army; ho doesn't know the whereabouts of his 
mother. He testified on the witness stand that he went to Charlottesville to 
see his mother, and on examination by mo he got pretty well tangled up on (110) 
that. I knew something was wrong with that story, of course, by just two or 
three questions, when he was on the witness stand. 

He doesn't remember being hospitalized in the service, when, apparently, 
ho was. Maybe he doesn't remembor; maybe he does. He isn't going to be able 
to fool the experts, I think, in that regard. But I think in fairness to him 
I should not impose a sentence at this time. I could do so and recommend that he 
bo sent to Springfield, which was my original inclination, whore ho could got 
treatment. And I think, should it turn out, as I am inclinod to think it 
probably will, that he is such a mental—well, that ho is of sound mind in the 
sense that thore is no reason for mo not to sentence him, I will nevertheless 
recommend Springfield, because he needs some kind of treatment.. That's the 
best place that I know of for him to get it, if he's got to be incarcerated. 

Is there anything you want to say for yourself? 
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MR. HOWARD: Anything you want to say to the judge in the natter of mercy? 
THE COURT: He was pretty glib on. the witness stand. You didn’t have any 
trouble talking when you were on trial. 

i 

i 

THE DEFENDANT: Surely. Well, I— 

I 

THE COURT: Do you think you neod treatment? 

_ i 

THE DEFENDANT: No, sir, I do not. Are you speaking about Massachusetts 

where I did a year up there for girl unknown to my—under her age was un- (111) 
known to do? Yfell, I—it wasn't any trial. The D.A. asked me would I kindly 

I 

accept a yoar at the House of Correction. Yos, I would. 

THE COURT: Would you kindly accept a year in the House of Correction? 

I 

Is that what you said? 

THE DEFENDANT: That's what they askod me—give a year in the House of 
Correction, which I did not know whoro the placo was located. I said yos, I 

i 

would accept it. My attorney, Mr. -- was up there at the tine—Mr. 

Hollonsworth. Mr. Hollonsworth. And wont to the House of Correction and stayed 
ton months and 17 days, 4S days for good behavior. I had bought the lady somo 

j 

clothes, a whole .outfit, an3 everything. They had everything up thero to ex¬ 
change. I bought a new outfit. j 

j 

THE COURT: How old was the child? 

i 

THE DEFENDANT: Well, she,' I don't know, roughly between 16 and 15. I don't 

i 

know. This is vast—you know what I moan to say is I don’t know—so many dif¬ 
ferent stories about her age from the different peoples, of course. 

! 

THE COURT: Do you remember being in the Army? 

j 

THE 'DEFENDANT: Yos, sir, I was in the service—Fort Dover, Mass. 

THE COURT: How long were you in the Army? j 

i 

. 

THE DEFENDANT: Exactly two months. ; 

i 

THE COURT: Two months? i 

i 

THE DEFENDANT: Yos, sir. j 

i 

THE COURT: While you were in the Army, were you in the hospital? (112) 

i 

i 

THE DEFENDANT: No, sir. 

THE COURT: Not at all? 

i 

! 

THE DEFENDANT: No, sir. j 

I 

THE COURT: Wore you enlisted or did they draft you?! 

i 

I 

THE DEFENDANT: They draftod me wbon I arrived eighteen, when I soon 

i 

roachod the ago of eighteen years old. 

THE COURT: They drafted you; you didn't voluntarily enlist? 

i 

THE DEFENDANT: No, sir. I was called back on April 2nd, 1951, which I was 

i 

in the Massachusetts House of Correction—my sister with tho Rod Cross and asked 



her when an I getting out. She told her when I do got out, this ovor, I have 
got to report to the draft board saying that I an out. 

THE COURT: When did your father die? 

THE DEFENDANT: My father is not dead, sir; ny mother is dead. She diod 
December 2, 19 —Docember 2, 1956. I was up to Massachusetts at the tino* 1 
wasn't able to pay ny last rcspocts to her. 

THE COURT: Do you rocognizo that gontlonon sitting thcro at the ond of 
the table? 

THE DEFENDANT: Yes, I do, sir. 

THE COURT: Ho is the assistant probation officer? 

THE DEFENDANT: Yes, sir. 

THE CCURT: He interviewed you, didn't ho? (113) 

THE DEFENDANT: Yes, he did, sir. 

THE COURT: Did you tell him that you didn't know the whereabouts of 
your mothor and thought your parents wore divorced prior to your fathor's 
death? 

THE DEFENDANT: I told him ny father, I didn't have the slightest idea 
where ho is located. My mother got a divorce from him some tino back during 
the World War. I do recall something like that. I havon't the slightest idoa 
uhero he is today, but I do know ny nothor passod on. Docember 2, 1950, and 
I was unable to pay ny last respects to her. I boliovo I said that. 

THE COURT: You say you wore in tho Army about two months? 

TEE DEFENDANT: Yes, sir. 

THE COURT: Why were you only in thcro such a short tine? 

THE DEFENDANT: Education. 

THE COURT: What? 

THE DEFENDANT;; Education. 

THE COURT: Education? 

THE DEFENDANT: Yos, sir. I havo ny discharge ovor at the jail, sir. It's 
ovor thcro. I had honorable discharge. 

THE COURT: I an going to havo him oxaminod, novortholcss. I will pass 
this caso. ^sk Mr. McKinley to see no. 

MR. MC LAUGHLIN: Yos, Your Honor. 

(Thoroupon, tho instant proceedings woro concluded.) 

REPORTER'S CERTIFICATE (114) 

Certified to be tho official transcript of proceedings indicated in U.S. 
v. Wells, Cr. No. 129-51, Friday, Fobruary 15, 1952. 

/s/ Robert I. Thiol 
Official Reporter 
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FILED IN OPEN COURT 
JAN 29, 1951 
HARRY My HULL, Claris 

UNITED STATES DISTRICT COURT 

I 

FQR TO DISTRICT OF COLUMBIA 

! 

HOLDING A CRIMINAL TERM j 

(Grand Jury Impanelled January 2, 1951 and Sworn in January 3, 1951) 


( 115 ) 


THE UNITED STATES OF AMERICA ) 

) 
) 
) 
) 
) 


vs. 

Robert Lee Wells 


Criminal No. 129-51 
Grand Jury No. Orig. ! 
Rape (22-2801 D. C. Code) 


The Grand Jury charges: 

On or about August 25, 1950, within the District of Columbia, Robert 

i 

Lee Wells had carnal knowledge of a female named Qmos Lucas,' forcibly and 
against her will. 

/s/ George Morris Fay 

i 

Attorney of the United States 
in and for the District of Columbia 

I 

A TRUE BILL: 

! 

/s/ James J. Nolan 

i 

Foreman. : 


(116) 


FILED | 

I 
I 

OCT 19, 1951 

i 

HARRY M. HULL, CLERK 

| 

PLEA OF DEPENDANT 

I 

On this 19th day of October, 1951, the defendant Robert Lee Wells, 
appearing in proper person and by his attorney Perry W. Howard, Sr., being 
arraigned in open Court upon the indictment, the cuheteaoe* being 

i txfcm t to him, pleads- not guilty thereto. j 

i 

The defendant is remanded to the District of Columbia Jail. 

j 

By direction of j 
Edward M. Curran 


Presiding Judge 

i 

Criminal Court No. 3 


(117) 


FILED 
JAN 31, 1952 
HARRY M. HULL, CLERK 

I 

On this 31st day of January, 1952, came again the parties aforesaid; in 
manner as aforesaid, and the same jury as aforesaid in this cause, the hearing 


55 



of which -sms respited yesterday; -whereupon the jury upon their oath say that 
they find the defendant Guilty as indicted. 

The case is referred to the Probation Officer of the Court and the de¬ 
fendant is remanded to the pistrict ^ail. 

By direction qf 

HENRY A. SCHUEINHAUT _ 

Presiding Judge 
Criminal Court No. four 

FILED (118) 

FEB 19, 1952 
HARRY M. HULL, Cleric 
UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

UNITED STATES OF AMERICA : 

v. : Criminal No. 12S-51 

ROBERT LEE -SELLS : 

PETITION FOR SEXUAL PSYCHOPATH EXAMINATION 
Comes now the United States Attorney for the District of Columbia, pur¬ 
suant to Section 3504(b), Title 22, D. C. Code (Supp. 1949) and states as 
follows: 

1. On January 31, 1952, defendant was convicted of rape. Section 2801, 

Title 22, District of Columbia Code as charged in the indictment in this case, 
and is now awaiting sentence. The indictment charged that the defendant on 
August 25, 1950, had carnal knowledge of a female, Gmas Lucas, forcibly and 
against her will. 

2. On November 21, 1950, defendant was convicted at Boston, Massachusattes, 
on a State charge of abuse of a female child, and was sentenced to imprison¬ 
ment for one year. 

3. From the facts set forth above, it appears to the petitioner that the 
defendant is a sexual psychopath as that term is defined in Section 3503, Title 
22, District of Columbia Code (Supp. 1949). 

4. 12HEREFQRE, your petitioner prays that the Court shall: 

(1) Appoint two qualified psychiatrists to make a personal examina¬ 
tion of the defendant. 

(2) Direct each said psychiatrist to file with the Court a written 
report of his examination, which shall include a statement of his (119; 
conclusion as to whether the defendant is a sexual psychopath. 

(3) Conduct such other proceedings as may be necessary or 
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appropriate under the law. 


/s/ Charles M. Irelan. 

CHARLES M. IRELAN j 
United States Attorney 

rani 

FEB 19, 1952 
HARRY M. HULL, Clerk 

OR D 2 R 


(120) 


The United States Attorney, pursuant to Section 3504(b) j, Title 22, 

i 

District of Columbia Code (Supp. 1949), providing for the treatment of 

i 

sexual psychopaths, having on the 18th day of February, 19521, filed a state¬ 
ment and petition in writing, setting forth facts tending to show that the 

j 

defendant in the above-entitled case is a sexual psychopath,; it is by the 
Court this 18th day of February, 1952, 

I 

ORDERED, that Dr. Jos. Gilbert and Dr. Amino Perretti, qualified psychia- 

i 

trists, shall be and they hereby are directed to make a personal examination of 
the defendant. Such examination shall be conducted by them in accordance with 

the statute. j 

! 

I 

I 

It is further ORDERED that each psychiatrist shall file with the Court 

I 

a written report of his examination, which shall include a statement of his 
conclusion as to whether the person examined is a sexual psychopath. 

/s/ H. A. Schwoinhaut 


JUDGE 


FILED 


( 122 ) 


APR 9 -r 1952 
HARRY M. HULL, Clerk 


ORDER 


On oral motion of William S. McKinley, Assistant United States Attorney 
for the District of Columbia, and with consent of Perry Howard, attorney for 

i 

defendant Robert Leo Wells, it is by the Court this 9th day of April, 1952, 

i 

ORDERED, that the order of this Court dated February 19, 1952, directing 
that an examination bo conducted by Doctors Gilbert and Perrotti to determine 


whether defendant Wells Is a sexual psychopath be and the 


same is hereby 


vacated and set aside. 


/ s / H. A. Schwoinhaut 

j u d oj i 


3201 Eighth Street S. E. 
Washington, D. C. 

May 2, 1952 


(123) 


Cr. 129-51 
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FILED 

May 6 - 1952 
HARRY M. HULL, CLERK 


Honorable Henry A. Schwainhaut, Judge 
United States District Court 

for the District of Columbia 
Washington 1, D. C. 

fn Re: Rpbert Lee Wells 

My dear Judge Schweinhaut: 

In rosponse to a request from the Court for a mental examination on one, 
ROBERT LEE WELLS, a 25 year old colored man presently confined in the Dis¬ 
trict of Columbia Jail, I respectfully report that I made such a mental 
examination on three occasions, namely, March 30, 1952, April 5, 1952 and 
April 27, 1952. 

As a result of such mental examination I concludo that this man is of 
UNSOUND MIND, suffering from a frank mental disorder or psychosis, namely 
UNDIFFERENTIATED PSYCHOSIS WITH SCHIZOPHRENIC AND PSYCHOPATHIC FEATURES and 
commitment to a hospital for the care of tho mentally ill is recommended. 

Copies of this report with affidavit in duplicate setting forth this 
man's condition are being forwarded to the office of tho United States 
Attorney, attention Mr. William S. McKinley, Assistant Unitod States Attorney. 

Respectfully submitted, 

/s/ Amino Parrotti 

AMINO PERRETTI, M. D. 

AP: ff 

cc: Mr. Harry M. Hull, Clerk 

United States District Court 
for the District of Columbia 
Attention: Mr. James Monendoz 

1437 Rhodo Island Avo. N. Y7. (124) 

Washington, D. C. 

May 2, 1952 FILED 

May 6 - 1952 
HARRY M. HULL, CLERK 

Honorable Honry A. Schwoinhaut, Judgo 
Unitod Statos District Court 

for the District of Columbia 
Washington 1, D. C. 

Criminal Number: 129-51 

My dear Judgo Schwoinhaut: 

In accordance with tho order of the Court to oxamino tho mental condition 
of ROBERT LEE WELLS, a colored man who gives his age as 25, said to be charged 
with Rape, I have the honor to inform you that I examined this man April 5, 
April 12 and April 19, 1952 at the District of Columbia Jail. 
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Robert states that his father was an alcoholic but he does not know his 
present status; that his mother is dead of unknown cause. He states that he 
has three brothers and two sisters—he knows little about them; he states a 
younger brother has suffer§g from “fits”. 

He states he is the second six siblings. He can give little or go 

1 

information about his early life—states that he has had both gonorrhea and 
syphilis during his lifetime but denies the use of drugs or reefers. He also 

i 

denies drinking. He states that he reached the fourth grade but cannot read 

l 

or write. He states that from his birth, which he gives as February 17, 1927, 

that he lived in Charlottesville, Virginia until he was drafted in the Army. He 

| 

said he was in the Army only two months and was discharged, but he does not 

I 

! 

know why—but says he cannot read and could not drill. He states that he was 
in Jail somewhere near Boston for some sex offense but he is unable to give 
the details. He claims that he has worked as a porter and bus boy in various 
places; is not married. 

j 

On examination he shows numerous symptoms of serious mental disorder. 
Physical examination reveals a medium sized colored youth with brown skin. 
He appears somewhat younger than the age given. His general jahysical condition 
is quite good. 

In conclusion I wish to state that the examinations reveal the presence 


of serious mental disorder, and it is my opinion that Robert 


Lee Wells is of 


UNSOUND MIND, suffering from UNDIFFERENTIATED PSYCHOSIS WITH SCHIZOPHRENIC 
AND PSYCHOPATHIC FEATURES, and commitment to a hospital for the care of the 
mentally ill is recommended. 

Copies of this report with affidavit in duplicate setting forth this man's 

mental condition are being forwarded to the office of the United States Attor- 

i 

ney, attention Mr. William S. McKinley, Assistant United States Attorney. 

I 

Respectfully submitted, 

/s/ Joseph L. Gilbert 
JOSEPH L. GILBERT, M.| D. 

J 

JLG:ff 

cc: Mr. Harry M. Hull, Clerk 

i 

U. S. District Court for the D. C. 

Attention: Mr. James Menendez 


FIXED 

May $ - 1952 
HARRY M. HULL, Clerk 


(125) 
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(125) 



MOTION OF THE UNITED STATES ATTORNEY 
FOR A JUDICIAL DETERMINATION 
OF THE MENTAL COMPETENCY OF THE DEFENDANT 


diaries M. Irelan, United States Attorney in and for the District of 
Columbia, respectfully represents unto this Honorable 6ourt as follows: 

The defendant, Robert Lee Wells, was tried in this court in the above- 
captioned case on an indictment charging rape; and on January 31, 1952, the 
jury returned a verdict of guilty as charged; that pending sentence it became 
apparent that the defendant was of unsound mind; that the defendant was ex¬ 
amined by psychiatrists to determine the defendant’s mental condition; that it 
now appears from the reports and affidavits of Drs. Joseph L. Gilbert and 
Amino Perretti, psychiatrists attached to the staff of Gallinger Municipal 
Hospital, that the defendant is presently insane or otherwise so mentally 
incompetent as to be unable to understand the proceedings against him or 
properly assist in his own defense. The said reports and affidavits of Drs. 
Joseph L. Gilbert and Amino Perretti are attached hereto and made a part 
hereof. 


Whereupon, the premises considered, the said United Attorney respect¬ 
fully prays that this Honorable Court judicially determine the mental com- (126) 
petency of the defendant, as provided by Section 4244, Title 18, United States 
Code. 

/s/ Charles M. Irelan 
CHARLES M. IRELAN 
United States Attorney 

This is to certify that I, AMINO PERRETTI, a physician duly licensed (127) 
to practice medicine in the District of Columbia, and having experience in 
the diagnosis and treatment of nervous and mental disorders, have on March 30, 
1952, April 5, 1952 and April 27, 1952 examined ROBERT LEE WELLS, a 25 year 
old colored man who is now confined in the District of Columbia Jail, and it 
is my opinion that the said, Robert Lee Wells, is of UNSOUND MIND suffering 
from UNDIFFERENTIATED PSYCHOSIS WITH SCHIZOPHRENIC AND PSYCHOPATHIC FEATURES 


and should be committed to St. Elizabeth’s Hospital. 

/s/ Amino Perretti, M. D. 
3201 Eighth Street S. E. 

Subscribed and awom to, before me, this 2 day of May, 1952. 

/s/ Irene M. Austin 

Notary Public, D. C. 
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(128' 


Tins is to certify that I, Joseph L. Gilbert; a physician duly 
licensed to practice medicine in the District of Columbia; having experience 
xn the diagnosis and treatment of nervous and mental disorders; ha^e on April 
5, April 12 and April 15, 1552; examined Robert Lee Wells, a colored man who 
gi- es his age as 25 years, at the District of Columbia Jail,, and it is my be¬ 
lief that the said Robert Lee Sfcjlls is of upsound mind, suffering from Undif¬ 
ferentiated Psychosis with Schizophrenic and Psychopathic Features, and should 
be committed to St. Elisabeths Hosoital. i 

* i 

/s/ Joseph L. Gilbert 

! 

Joseph L. Gilbert, M. D. 

1437 Rhode Island Ave., N. W. 

Subscribed and sworn to before me this 2nd. day of May, 19521 

/s/ Morton ? (Illegible) 

Notary Public, D. C. 

My Commission Expires Aug. 51, 1556 


FILED ! (125) 

May 5 - 1552 
HARRY M. HULL,| Clerh 
ORDER COMMITTING DEFENDANT ; 


This cause ha'.-ing come on for hearing pursuant to Sect-on 4244, Title 1G, 
United States Code, and evidence having been adduced in open Court, the Court 
finds that the defendant, Robert Lee Wells, is presently insane and so mentally 
incompetent as to be unable to understand the proceedings against him, or prop¬ 
erly tc assist in his own defense, it is by the Court, thisjSth day of May, 1952, 

i 

ORDERED + t.iat the defendant, Robert Lee Wells, be committed to the custody 
of the Attorney General or h„s authorized representative until he is mentally 
competent to be sentenced, or until the pending charges against him are dis¬ 
posed of according to law. 


/s/ H. A. Schweinhaut 


JUDGE 

| FILED 
MAY 5 • 1952 
HARRY M; HULL, Clerb 


(130) 


0 £D E| 

Upon consideration of the motion filed by the United States Attorney in and 

i 

for the District of Columbia on the 5th day of May, IS 52, it is hereby, this 9th 
day of May, 1552, 

1 

OREERED, that a hearing be held by the Court, pursuant to Section 4244, 
Title, IS, United States Code, to determine whether the defendant in the above- 
entitled cause, Robert Lee Wells, is presently insane or otherwise so mentally 
incompetent as to be unable to understand the proceedings against him or prop¬ 
erly to assist in his own defense. I 

/s / H. A. Schweinhaut 

JUDGE i 


i 

i 
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DEPARTMENT OF (131) 

HEALTH, EDUCATION, AND WELFARE 
SAINT ELIZABETHS HOSPITAL 
WASHINGTON 20, D. C. 

RECEIVED 
JUN 11 1955 
HARRY M. HULL, Clark 

Ra: Robert L. Walls 
June 9, 1955 

Director 

Bureau of Prisons 

Department of Justice No. 129-51 

Washington 25, D.C. 

Dear Sir: 

Your attention is invited to the case of Robert L. Wells who was admitted 

to Saint Elizabeths Hospital June 25, 1952, as a United States Prisoner while 

under a charge of Rape, Criminal Number 192-51. He was committed pursuant to 

a proceeding in tho United States District Court for tho District of Columbia 

under tho provisions of 18 USC, 4244 et seq. 

It has boon determined that Mr. Wolls is at this time mentally competent 

to stand trial and is able to consult with counsel and properly assist in his 

own defense. In accordance with the provisions of the above-cited statute by 

which he was committed to this Hospital, it is requested that arrangements 

be made at your earliest convenience for the removal of Mr. Wells from Saint 

Elizabeths Hospital to such other institution as is considered appropriate, 

pending tho disposition of tho charges against him according to law. 

Sincorely yours, 

/s/ Winfred Ovorholser 
Winfred Overholser, M.D. 

Superintendent 

CC Clerk, United States District Court (1) 

for the District of Columbia 
United States Courthouse 
Washington 1, D.C. 

United States Attorney (2) 

for the District of Columbia 
Washington 1, D.C. 

Record Clerk (1) 

District of Columbia Jail 
19th & C Streets, S.E. 

Washington, D.C. 


67,590 

FILED 

JUN 13 1955 
Harry M. Clork 
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FILED (132) 

JUN 20 1955 
Harry M. Hull, Clerk 

MOTION FOR JUDICIAL DETERMINATION OF j 

i 

DEFENDANT^ COMPETENCY TO STAND TRIAL 

'TV. m ■"■"'.J ^ 11 

Cones now the United States by its attorney, the United States Attorney, 

i 

I 

and represents to this Honorable Court as follows: 

1. The defendant was indicted January 29, 1951, for the crime of rape, 

j 

2. Pursuant to 18 U.S.C. I 4244, the defendant was examined and found 

I 

I 

to be mentally incompetent to stand trial. 

3. By order dated May 9, 1952, the defendant was committed to Saint 

j 

Elizabeths Hospital until found to be mentally competent. 

4. There has been received a letter from Dr. Overholserij 

l 
i 

of Saint Elizabeths Hospital, stating that the defendant has 
at this time to be mentally competent to stand trial and to 
counsel and properly assist in his own defense. 

CONCLUSION 

therefore, the United States moves this Honorable Court that a hearing 
be held to determine the mental competency of defendant Robert Lee 'foils to 
stand trial and his ability to consult with counsel and properly to assist in 
his own defense, pursuant to 18 U.S.C. § 4244. 

| 

/s/ Leo A. Rover I 

LEO A. ROVER 

United States Attorney 

FILED (133) 

JUN 24 1955 
Harry M. Hull, Clerk 

ORDER j 

! 

i 

This matter having come on for hearing on the Government’s motion for a 
judicial determination of the mental competency of the defendant to stand trial. 


i. Superintendent 
been determined 
consult with 


evidence having been adduced by Doctors g MAiea -G« 
qualified psychiatrists, in open Court, that the defendant 


and Leon J. Epstein, 
is presently of sound 


mind and mentally competent to understand the proceedings against him and to 

i 

properly assist in his own defense, it is this 24 day of June, 1955, 

ORDERED that the defendant Robert Lee foils is found to be presently of 

i 

sound mind and mentally competent to understand the proceedings against him and 

i 

to properly assist in his own defense. j 

/s/ Luther Youngdahl 
JUDGE 
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FILED (134) 

JUL 15 1955 
Harry M. Hull, Cleric 

On tills 15th day of July, 1955, cane the Attorney of the United States, 
the defendant in proper person and by his counsel. Perry W. Howard, Esquire; 
whereupon, the oral notion of the defendant for a new trial, coining on to be 
heard, after argument by counsel is by the Court denied. 

The defendant is remanded to the District of Columbia Jail. 

By direction of 

Henry A. Schwoinhaut _ 

Presiding Judge 
Criminal Court N o. Three 

FILED (135) 

JUL 21, 1955 
Harry M. Hull, Clerk 

On this 15th day of July, 1955 cane the attorney for the government and 
the defendant appeared in person and 1 by counsel. Perry H. Howard, Esquire 

IT IS ADJUDGED that the defendant has been convicted upon his plea of 2 plea 

of not guilty and a verdict of guilty of the offense of 

Rape 

as charged 3 

and the court having asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause to the contrary 
being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody of the 
Attorney General or his authorized representative for imprisonment for a period 
of 4 

Three (3) years to Nino (9) years 

IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and that 
the copy serve as the commitment of the defendant. 

/s/ H. A. Schweihhaut 
United States District Judge 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLOMBIA 


FILED (136) 

JUL 21 1955 
Harry M. Hull, Clerk 


THE UNITED STATES OF AMERICA 


VS. 


J 

J 

Criminal No- 129-51 


ROBERT LEE WELLS, 

Defendant 


ORDER PERMITTING APPEAL IN FORMA PAUPERIS | 

i 

Upon consideration of the Motion filed herein for leave of the defendant 
to prosecute an appeal to the United States Court of Appeals in Forma Pauperis 
and it appearing to the Court that the defendant, because of his poverty, is 
unable to pay the costs of the action and unable to give security for sane, 
it is by the Court this the 21st day of July, 1955, 

I 

ORDERED, that the defendant be and he hereby is allowed to prosecute an 
appeal to the United States Court of Appeals in Forma Pauperis. 

i 

/s/ H. A. Schweinhaut _ 

JUDGE 


NOTICE OF APPEAL, CRIMINAL 1 _ (137) 

i ■ ■»■■■ . ■■ai . i l ■■ ■■ i n —i i 5 mmm V i^ ' ii 1 n i »■■* ■ m um ■ ■■ ■ ■ 

i 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

I 

i 

- i 

i 

Criminal No. 129-51 

FILED 

JUL 25 1955 

I 

Harry M. Hull, Clerk 

NOTICE OF APPEAL 

i 
j 

Robert Lee Wells 
District Jail 

! 

Washington, D.C. 

Name and address of appellant's attorney 

i 

Perry W. Howard, Esquire 

! 

613 F Street, N.W. 

Washington, D.C. j 

i 

i 

Offense j 

Rapo ; 

Concise statement of judgment or order, giving date, and any sentence 

On July 15, 1955, Appellant was sentenced to a tom of from 3-9 years for 

j 

rape, having been found guilty thereof by vordict of a Jury on January 31, 
1952. 


UNITED STATES OF AMERICA ) 

) 

vs. ) 

) 

Robert Lee Wells ) 


Name and address of appellant 
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Name of institution where now confined, if not on hail 
District Jail 

I, the above-naaed appellant, hereby appeal to the United States Court 

of Appoals for the District of Columbia Circuit from the above-stated judgaont. 

July 25th 1955 _ /s/ Robt Lee Wells _ 

Date Appellant 

By Perry W. Howard 


Attorney for Appellant. 


V 


BRIEF FOR APPELLANT 


IN THE 


UNITED STATES COURT OF APPEALS 

i 

For The District of Columbia Circuit 


No. 12,901 


ROBERT LEE WELLS, 


Appellant 


//tf 




UNITED STATES OF AMERICA, 


* 







* 








CLSRK 


Of Counsel! 

John A. Shorter, Jr. 
613 - F Street, N.V. 
Washington 4, D.* C. 


Appellee 


1 


! 


Perry W« Hovard 
Attorney at Lav 
613 - F Street, N.W. 
Washington 4, D. C. 

Attorney for Appellant 



i 

l 


* 
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STATEMENT OF QUESTIONS PRESENTED 



Whether a person who, after conviction and before sentence, 
has bean committed to the custody of the Attorney General pursuant 
to Title 18, Sections 4244 and 4246, as insane or otherwise so 
mentally incompetent as to be unable to understand the proceedings 
against him or properly to assist in his own defense, may be denied 
a new trial where there is doubt as to his mental competency and 
where it is not Judicially established that he was mentally compe¬ 
tent when he was tried* 


INDEX AND TABLE OF CASES 


Jurisdictional Statement 
The Statutes Involved 
Statement of the Case 
Statement of Points 

i. 

Summary of Argument 

Argument 

Conclusion 


TABLE OP CASES 


Ashley v* Pascor, 147 F. 2d 318 
Coson v. United States, 220 F. 2d 511 
Contee v. United States, 94 U.S. App. 207 
Gunther v. United States, 94 U.S, App. 243 
Kelley vs United States, 221 F. 2d 822 
Lebron v. United States, Decided Oct. 13, 1955 
Perry v. United States, 90 U.S. App. D.C.- 186 
Ross vs State, 265 S.W. 2d 533 
Taylor vs United States, 222 Fed. 398 
United States vs Lancaster Fed, case No. 

Wear vs. United States, 94 U.S. App. D.U.' 325 
United States v. Cundlefinger, 98 Fed Supp. 630 
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i 


IN THE 


UNITED STATES COURT OP APPEALS 
For the District of Columbia Circuit 

No* 12,901 

ROBERT LEE WELLS, Appellant 

vs 

UNITED STATES OP AMERICA, Appellee 


Appeal from the United States District Court for the 

District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

The Jurisdiction of this Court is invoked under Section 1291 
of Title 28 of the United States Code and Rule 37 of the Federal 
Rules of Criminal Procedure. 


1 


THE STATUTES INVOLVED 


Title 18, Section 4244, United States Code Reads as 


follows: 


4244. MENTAL INCOMPETENCY AFTER ARREST AND BEFORE TRIAL 


Whenever after arrest and prior to the imposition of 
sentence or prior to the expiration of any period of probation 
the United States Attorney has reasonable cause to believe 
that a person charged with an offense against the United 
States may be presently Insame or otherwise so mentally in¬ 
competent as to be unable to understand the proceedings 
against him or properly to assist in his own defense, he 
shall file a motion for a judicial determination of such 
mental competency of the accused, setting forth the ground for 
such belief with the trial court in which proceedings are 
pending. Upon such a motion or upon a similar motion in be¬ 
half of the accused, or upon its own motion, the court shall 
cause the accused, whether or not previously admitted to 
bail, to be examined as to his mental condition by at least 
one qualified psychiatrist, who shall report to the court. 

For the purpose of the examination the court may order the 
accused commited for such reasonable period as the court may 
determine to a suitable hospital or other facility to be de¬ 
signated by the court. If the report of the psychiatrist in¬ 
dicates a state of present insanity or such mental incompe- 
tency in the accused, the court' shall hold a hearing, upon 
due notice, at which evidence as to the mental condition of 
the accused nay be submitted, including that of the reporting 
psychiatrist, and make a finding with respect thereto. No 
statement'made by the accused In the course of any exa m i n ation 
into his sanity or mental competency provided for by this 
section, whether the examination shall be witt>. or without the 
consent of the accused, shall be admitted in evidence against 
the accused on the Issue of guilt in any Criminal proceeding. 

A finding by the Judge that the accused is meptally competent 
to stand trial shall in no way prejudice the accused In a plea 
of Insanity as a defense to the crimine charged; such finding 
shill not be introduced in evidence on that issue nor other¬ 
wise be brought to the notice of the Jury. Added Sept. 7* 
1949, c. 535, § 1, 63 Stat. 686. 


Title 18, Section 4245. United States Code, reads as follows: 

j 

4245. MENTAL INCOMPETENCY UNDISCLOSED AT TRIAL 

Whenever the Director of the Bureau of Prisons shall 
certify that a person convicted of an offense against the 
Ufaited States has been examined by the board; of examiners 
referred to In title 18, United States Code, section 4241* 
and that there is probable cause to believe that such 
person was mentally incompetent at the time of his trial, 
provided the issue of mental competency was not raised 
and determined before or during said trial, the Attorney 
General shall transmit the report of the board of examiners 
and the certificate of the Director of the Bureau of 
Prisons to the clerk of the district court wherein the 
conviction was had. Whereupon the court shall hold a 
hearing to determine the mental competency of the accused 
In accordance with the"provisions of section 4244 above, 
and with all the powers therein granted. In such he&ring 
the certificate of the Director of the Bureau of Prisdns 
shall be prima facie evidence of the facts and conclusions 
certified therein. If the court shall find that the 
accused was mentally incompetent at the time of his trial, 
the court shall vacate the Judgment of conviction and grant 
a new trial. Added Sept. 7, 1949, c. 535, 8 1, 63 Stat. 686. 




Title 18, Section 4246, United States Code, reads as follows: 

Whenever the trial court shall determine in accordance 
with sections 4244 and 4245 of this title that an accused 
is or was mentally incompetent, the court may commit'the 
accused to the custody of the Attorney General or his autho¬ 
rized representative, until the accused shall be mentally 
competent to stand trial or until the pending charges against 
him are disposed of according to law,* And if the court after 
hearing as provided in the preceding"sections 4244 and 4245 
shall determine that"the conditions spedified in the follow¬ 
ing section 424? exist, the commitment shall be governed by 
section 4248 as herein provided. Added Sept. 7, 1949, 
c. 535, § 1, 63 Stat. 686 . 


STATE MEM 1 OF CASE 


On January 29, 1951, the appellant, Robert Lee Wells, was indict¬ 
ed for the crime of rape. (R. 115)* It was charged that on August 25 , 
1950, he had carnal knowledge of a female, Oma Lucas, forcibly and 

against her will. (D.C. Code 1951 Ed. Title 22, Sec. 2801). The 

1 / 

crime occurred in a hotel room above the “Louis and Alec"Restaurant 
in Washington, D. C. On the 15th of October, 1951, Robert Lee Wells, 
with his attorney, appeared before a Judge in the United States 
District Court for the District of Columbia and pleaded "not guilty". 

(R. 116). 

On January 30th and 31st, 1952, in the United States District 

Court for the District of Columbia, Robert Lee Wells was tried for the 

offense before a jury; Judge Henry A. Schweinhaut presided. Oma Lucas, 

the complaining witness, testified that Robert Lee Wells, at the time 

and place alleged, raped her. (R. 725)* The defendant, Robert Lee 

Wells, (Appellant here) admitted having sexual relations with the 

complainant (r. 43) and defended on the grounds that the relations 

were had with her consent. He said that the complainant agreed to 

have relations with him for the payment by him of a sum of money (R 4$). 

In course, the case was submitted to the Jury; and after deliberation, 

the Jury convicted the defendant of the crime charged. (R. 117). 

The only relevant information concerning the appellant's background 

developed in the record was: that he had served only two months in 

the United States Army and had been discharged for "educational" 

2 / 

reasons (R 113 )5 after the occurrence of the alleged rape of Oma Lucas 

1/ Called "Lewis and Ellis" in Transcript of Proceedings. 

2/ The Appellant's separation Qualification Record (WD ACO form 100) 
and his Honorable Discharge Certificate reveal that he was inducted in 
the Army on September 18, 1945, and discharged on November 17, 1945* 

The reason for his separation was "lack of Adaptability" and was had 
under the authority of AR 515-369 MRU 43. It is further shown that he 
had only a third grade education. 


£ 


on August 25, 1950, and before he vas tried seventeen months later, 

i 

among other things, vas on 

! 

Suffolk County Superior Court In 
child and sentenced to serve one 
and seventeen days In the House of 


On February 15 , 1952, fifteen days after he had been convicted 
for the rape of Oma Lucas, the appellant, Robert Lee Wells, vas brought 
before the trial Judge for sentencing* The trial Judge declined to 

I 

sentence him because he, the Judge, vas concerned about the appellants 
mental condition* In this regard, shortly after the proceedings had 
begun, the Judge said (R 109, 110): 

I 

"THE COURT: I am Inclined to think that I should defer 
sentence on him and have an~examination made* “I am not 
satisfied In my mind—I am satisfied that he ish 1 1 normal* 

What I am not satisfied about is td vhat extent he is not 
normal. I think I better have a psychiatric examination 
of him made, together vith an examination of his background. 

~ j 

"As I recall it? Mr* McKinley prosecuted this case. 

"THE COURT: There~must have been, up there ^6ston7 — 
or may have'been — some Inquiry made Into his background. 

He either is feigning or there is something vrong vith him. 

He tells the probation officer that he doesn’t knbv4£tther 
he vas Inducted or enlisted Into the Army; he doesn’t knoli 
the vhereabouts of his mother. “He testified on'the vitness 
stand that he vent to Charlottesville to see his mother, 
and on examination by me he got pretty veil tangled up on “ 
that. I knev something vas vrong vith that story, of'bourse. 

Just tvo or three questions, vhen he vas on the vitness stand. 

"He doesn't remember being hospitalised in the service, 
vhen, apparently, he vas. Maybe he doesn’t remember; maybe 
he does. He isn’t going to be able to fool the experts, I 
think, in that regard. But I think'in fairness to him I 
should not impose a sentence at this time. I could do so 
and recommend that he be sent to Springfield, vhich vas my 
original inclination, vhere he could get treatment. And I 
think, should It turn out, as I am Inclined td think It 
probably vill, that he Is such a mental — veil, that he 
Is of sound mind In the sense that there Is no reason for 
me not to sentence him, I vill nevertheless recommend 
Springfield, because he needs some kind of treatment. • • 

That's the best place that I knov of for him to get It, if 
he's got to be incarcerated*" 

The preceedings vere concluded vhen the Judge indicated that 
the appellant vas to be examined. (R. 113) 

On the 18th day of February, 1952, the Assistant United States 

Attorney, vho prosecuted the appellant for the United States, prepared 

i 

a petition for sexual psychapath examination in accordance vith 


•r. January 30, 1952, the appellant, 
November 21, 1950, convicted in the 
Massachusetts for abuse of a female 
year (R. 51)• He served ten months 

i/ 

Corrections In Boston. (R 111) 


3/ Also see letter of Dr* Joseph L* Gilbert (R 124) 





Section 3503, Title 22, District of Columbia Code (R, 118, 119)* The 
conforming order vaa signed by the Judjje on the same day, (R, 120), 

Drs, Joseph Gilbert and Amino Perretti vere directed to examine 
Robert Lee Wells, Later, on the 9th of April, 1952, an order vas en¬ 
tered vacating the order directing an examination of the appellant to 
determine vhether he vas a sexual psychopath, (R, 120, 121), 

By letter to Judge Schveinhaut, dated May 2, 1952, (R 123), 

Dr, Amino Perretti, oneof the phychiatrists directed by the Court to 
examine the appellant, stated In part as follows: 

"In response to a request from the Court for a mental 
examination of one Robert Lee Wells, a 25 year old colored 
man presently confined In the District of Columbia Jail, 

I respectfully report that I made such a mental examination 
on three occasions, namely March 3, 1952, April 5, 1952 and 
Apr$1127, 1952. 

"As a result of suc h m ental examination, I conclude 
that this man is of UNSOUND MIND, suffer ing f rom a frank 
mental disorder or phychosis, namely UNDIFFERENTIATED 
PSYCHOSIS with SCHIZOPHRENIC and PSYCHOPATHIC FEATURES 
and commitment to a hospital for the care of the mentally 
ill is recommended," 

Dr. Joseph L, Gilbert, the other Psychiatrist appointed by Judge 
Schveinhaut to examine the defendant, reported his finds and conclu¬ 
sions to the Court in a letter to the Judge, dated May 2, 1952; (R 124). 
After stating that he had examined Robert Lee Wells on April 5> 

April 12 and April 19, 1952, at the District of Columbia Jail, the 
doctor set out some facts of the appellants personal history that had 
been revealed to the doctor by the appellant. The doctor concluded 
his letter vith the following paragraph: 

"In conclusion, I wish t6 stated that the examinations 
reveal the presence of serious mental disorder. And It is 
my opinion that Robert Lee Wells is of UNSOUND MIND, suffering 
from UNDIFFERENTIATED PSYCHOSIS with SCHIZOPHRENIC and PSYCHO¬ 
PATHIC FEATURES, and commitment to a hsopital for the care of 
the mentally ill Is recommended," 

On May 9> 1952, the Assistant United States Attorney, under the 
authority of Section 4244, Title 18, United States Code, by Motion 
petitioned the Court to judicially determine the mental competency of 
the appellant, (R 125, 126), On the same day Judge Schveinhaut signed 
an order directing that a hearing be held by the Court, to determine 
vhether the appellant "Is presently insane or otherwise so mentally 
incompetent as to be unable to understand the proceedings against him 
or properly to assist in his own defense." (R, 130) 


4/ At that time, both vere attached to the Staff of the Gallinger 
Municipal Hospital. 
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I 

A hearing vas held before Judge Schveinhaut on May 9, 1952, to 

determine the appellants mental condition* (R 81 - 89 ). At the hearing 

i 

Dtp. Gilbert and Perretti, both testified that there vas no question 
that the appellant vas at that time of unsound mind and, therefore, 

should be committed to a mental Institution* Dr* Gilbert, in response 

i 

to a question by the Assistant United States Attorney, said: (R 83 ) 

"A. As a result of my examination of Robert Lee Wells, 

I have arrived at an opinion, and it is that I believe 
he is of unsound mind, suffering from a mixed type of — 
mental disorder, on the basis of rather marked schizophre¬ 
nic symptoms, or symptoms that are closely approaching 
that of dementia praecox, and he is quite retarded also, 
probably mentally defective; and in addition to that, he 
has been an extremely unstable boy, especially in the 
field of sexual activities and sexual curiosity. 

"Oh examination, he shovs much confusion and 
failures in memory. “He is hallucinated in the' auditory 
fields and some transient visual hallucinations also. 

"He~believes the'Lord speaks"directly to him, and 
he thinks he hears “his mother, also'; His mother is 
deceased, he states, but he believes hearing“heh say he 
should come vith her, and that he, himself, says that 
he is trying to go vith her. 

- "He hears people calling him bad names; threaten 
him— that is“in the form of vhat appears to be to be 
hallucinations of hearing — threatening to kill him. 

"He says at times he is afraid to go to slbep be¬ 
cause of those experiences, and at times the hallucina¬ 
tions keep him avake; and he stays avake'at times as 
long as he can because of the fear that someone may 
harm him" • j 

Both doctors vere unable, vhen asked to do so, to give an opinion 

as to vhether the appellant vas of sound mind on January 31# 1952, the 

i 

date of the trial. (R 87 ). 

Shortly thereafter, by order of Judge Schveinhaut, the appellant 
vas commited to Saint Elizabeth’s Hospital in Washington, D.C. (R 129) 

Exactly three (3) years and one (l) month from the time of the 

| 

hearing before Judge Schveinhaut, to determine the mental capacity 
of the appellant. Dr. Overholser, Superintendent of Saint Elizabeth’s 

i 

Hospital on June 9* 1955# vrote a letter to the Directorcf the Bureau 
of Prisons. In the letter Dr. Overholser advised the Director that 
it had been determined that the appellant vas at that time mentally 
competent to stand trial and abkfc to consult vith counsel and properly 
assist in his ovn defense. (R 131) 

Thereafter, on June 20, 1955# the Uhited States Attorney for the 

I 

District of Columbia filed a motion in the Uhited States District 
Court for the District of Columbia for a judicial determination of the 



apoellaafc's oompeteney to stand trial. (R 132) A hearing vas held 
before Judge Luther W. Youngdahl on June 24, 1956, (R 99-107). It 
was established to the satisfaction of the Judge that the defendant 
-s at that time of sound mind and mentally competent to understand 
.he proceedings against him and it was so ordered. (R 133). 

On July 15, 1955 , the appellant was brought before Judge 
'^hveinhaut to be sentenced upon the conviction by Jury on January 
31, 1952, for the offense of rape. His attorney was present. At the 
proceedings (R 90 - 98 ) the appellant's attorney objected to the defen¬ 
dant's being sentenced at that time and urged the Court to grant the 
Appellant a new trial. Appellant’s attorney set forth as reason for 
the request for a new trial t at to sentence the appellant in view of 
all of the circumstances and the history of the case would be viola¬ 
tive of the appellant's rights under the due process clause of the 
Constitution. The Judge overruled (R 134) counsel’s oral motion and 

sentenced the appellant to serve from 3 to 9 years in prison (R 135). 

* • 

STATEMENT OF POINTS 

The appellant should have been granted a new trial because 
there was a reasonable possiblity that he vas not competent when he 
was tried. 

SUMMARY OF ARGUMENT 

1. It was error for the trial Judge to deny the appellant 
a new trial where there was a reasonable possibility 
that the appellant was mentally incompetent at the time 
of his trial. 

2. A Judicial determination as to defendant’s mental capacity 
at the time of his trial should have been held after the 
appellant was released from the custody of the attorney 
General. 


ARGUMENT 


The appellant should have been granted a new trial because there 


Was a reasonable possibility that he vas not competent when he was 


tried. 


A. Ihe Pacts 


A consideration of the material facts and circumstances involved 
n this case from the date of the appellant’s trial in the Court below 
on January 30 and 31, 1952, to the date that the appellant was sen¬ 
tenced on July 16, 1955, creates a doubt as to whether the appellant at 
.-.is trial was able to understand the nature of the proceedings against 
him and to assist in the preparation of his defense. This being so, 
the appellant asserts that in the absence of a Judicial determination that 

be was mentally competent at the time of his trial, the! doubt that 

* 

exists with reference to the proposition commands that his conviction 

! 

be reversed. Upon reason and authority competence cannot be assumed 
and rights disregarded (Taylor v. United States, 222 F. 2d 398) and 
no man should be considered as a proper subject for criminal prosecu - 


i 

tlon of whose Insanity there is ground for a reasonable doubt . (United 

I 

States v. Lancaster, Fed Case No. 15, 355). 


Factually, two significant events occurred in the 


course of the 


proceedings below that establish beyond question the cdnclusion that 

j. 

there is a reasonable possibility that the appellant was incompetent 
at the time of his trial. Both events are relatively close in point 
of time to the appellant's trial. The first event referred to is the 
doubt that the trial Judge had as to the defendant}s mental condition, 

•« i ... 

The record is devoid of any indication as to when the judge was first 

.. 

beset with this doubt. The first time it is shown of record i s 
fifteen (15) days after trial - the day the defendant is to be 


sentenced. The Judge expressed it in these words: 


"THE COURT: I am inclined to think that I should defer 
sentence on him and have an examination made, I am not 
satisfied in my mind — I ain satisfied that he isn't 
normal. What I am not satisfied about is to what extent 
he is not normal.' I think I better have a psychiatric 
examination of him made, together with am examination of 
his background." ... 

j 

THE COURT: There* must have been, up there /Boston/ — 
or may have been — some inquiry made into nis background. 
He either is feigning or there is something wrong with 
him. He tells the probation officer that he doesn't know 
whether he was inducted or enlisted into the Army; he 
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doesn’t know the whereabouts of his mother* He testified 
on the'witness stand that he went to Charlottsville to 
see his mother* and on examinations by me he got pretty 
well tangled up on that* I knew something was Wrong with 
that story; of course* by Jhst two or three questions* 
when he was on the witness stand. 

“He doesn’t remember being hospitalized in the service* 
when* apparently he was* Maybe he doesn't remember; maybe 
he does* He isn’t going to be able to fool the experts* I 
think* in that regard. But I think in fairness to him I 
should not impose a sentence at this time* I could do so 
and recommend that he be sent to Springfield* which was my 
original inclination where he could get treatment. And I 
think, should it turn out* as I am inclined to think it 
probably will* that he is such a mental —well*'that he is 
of sound mind in the sense that there Is no reason for me 
not to sentence him* I'will nevertheless recommend Spring- 
field* because he needs some kind of treatment* • • That’s 
the best place that I know for him to get It* if he’s got 
to be incarcerated." 

The Judge’s remarks Indicated that he was of the opinion that the 
appellant’s doubtful mental condition possibly had an origin that 
antedated the trial* 

The second event that occurred In the course of the case that 
evidences a reasonable possibility that the appellant was so mentally 
Incompetent as to be unable to understand the proceedings against him 
or properly to assist In his own defense, is the report of the psychia 
trlsts appointed by the trial Judge to examine the appellant. At the 
hearing held on May 9* 1952* to determine the appellant's competency 
to stand trial* Dr. Joseph Gilbert testified R 33-36) that he had 
examined the appellant on four occasions and that In his expert opinion 
the defendant was of unsound mind at that time. It Is Dr. Perretti 
who also testified at the hearing concurred with Dr* Gilbert's opinion. 
It is significant that their opinions were based on examinations of 
the appellant approximately two months after the trial. 

As pointed out above* both events which raise a doubt as to 
appellant’s mental competency at the time of trial occurred close to 
the date of trial; the Judge's doubts 15 days after trial; and the 
doctor’s examination only two months after trial. It Is not only 
from the standpoint of proximity to the time of trial that those two 
events are critical toward the establishment of a doubt as to the 

appellant’s mental condition at the trial are important; but It is 

*— “*• •• » 

also because of their character. In the first* one finds an experience 
trial Judge, giving voice to a conviction the source of which* even 


if one speculates about It, comes from personal observations or a 

; 

trustworthy source. In the other event, the persons are eminently 
qualified psychiatrists. j 

The reasonable possiblity that the appellant was not mentally 
competent at his trial is deepened by a minor event in the history 
of the same: The duration of the appellant's confinement (measured 
fron the date of the hearing on May 9, 1952, to the date of Dr. 

Overholser's letter to the Directors of the Bureau of Prisons.) 

| 

i 

! 

B. The Lav i 


Section 4244 of Title 18, United States Code provides in 
applicable part as follows: 

"Whenever after arrest and prior to the imposition of 
sentence or prior to the expiration of any period of proba¬ 
tion the United States Attorney has reasonable cause to 
believe that a person charged with an offense ag&inst the 
United States may be presently Insane or otherwise so men¬ 
tally" incompetent as to be unable to understand the proceedings 
against him or properly to assist in his own defense, he shall 
file a motion for a"Judicial determination of such mental com¬ 
petency of the accused, setting forth the ground for such 
belief with the trial court in which proceedings are pending. 
Upon"such a motion or upon a similar motion*in behalf of the 
accused, or upon its own motion, the Oourt shall cause the 
accused ... to be examined as td his mental condition by 
at least one qualified psychiatrist, who shall reporfto the 
dourt. . . If the report of the psychiatrist indicates a 
state of present insanity or such mental incompetency in the 
accused, the court shall hold a hearing, upon due notice; 
at which evidence as to the mental condition of the" accused 
may'be submitted, including that 6f the reporting psychia¬ 
trist, and make a finding with respect thereto.! • • 

i 

This section "is largely declaratory of the law as it existed 
under numerous decisions of the Federal Courts. Its apparent purpose 
was to provide a fixed procedure for determining the competency of a 

w i 

defendant, to understand the nature of the charges brought against him 
and to assist in his own defense. The Courts have long recognised 
that the constitutional right of a defendant to a fair trial includes 
not only his right to be physically present and to assist in his 
defense, but also embraces his right to be present mentally as well". 

i 

United, States vs Gundelfinper , District Ct. W.D. Pa v 1951* 93 F. 
Supp. 630, at page 431, also see Ashlv vs Pa3cor 8 Cir. 1945* 147 F* 
2d 312* _ j 

This court has decided: that an oral request on behalf of an 
accused is sufficient to invoke the statute and obligates the Court 
to follow the prescribed procedure. Perry v. United States (1932) 





U.S• App. D.C. 195# 196 P 2d 37; that where a motion on behalf of 
accused for mental examination under the provisions of the section is 
iade in good faith and not frivolous the Court must grant same, 
te ar vs United States (195*0 94 U.S. App. D.C. 325, 215 P 2d 24; 

Ke lley v. United States (1954) 221 P 2d 822; Cf. Labron vs United 
St ates, dec. October 13, 1955* 

And -where section 4244 has been invoked, its mechanics put into 
peration and commitment of the accused to the custody of the Attorney 
General has followed under the terms of Section 4246 similarly zeal¬ 
ously prescribed procedures vere designed to afford maximum protection 
to the rights of an accused. In Gunther vs. United States, the prin¬ 
ciple was established that -where an accused has been judicially 
determined incompetent to stand trial, it is erroneous to try him 
until it has been judicially determined that he is capable to stand 
trial. This principle was followed in Taylor vs United States. 222 
F 2d 398. 

The appellant submits upon the basis of the foregoing authorities 
that it was error for the judge in the proceeding of July 15, 1955, 
to: (l) deny him a new trial; (2) sentence-him until it had been judi¬ 
cially determindd that he was mentally competent whnn he was tried 
and convicted on January 30 and 31, 1952. The actions of the judge 
at the hearing on July 15, 1955, cannot be harmonized with the pre¬ 
vious decision of this Court, particularly the Gunther and Taylor 
Cases, supra. 

The appellant urged that under the law he was entitled to benew 
trial for the reason that in view of all the facts there was a 
reasonable possibility that when he was tried he was so mentally in¬ 
competent as to have been unable to understand the proceedings against 
him or properly to have assisted in his own defense. 

With reference to the contention that after release from the 
custody of the Attorney General a judicial determination should have 
been made as to the appellant*s_mental competency at the time of his 
trial and that it was error to sentence him without same, the appel¬ 
lant points to the fact that the record is barren as to any such 
judicial determination. The proceedings were founded on the assump¬ 
tion that appellant was mentally competent at the time of his trial. 


> 


It should be pointed out that the judge vho presided at the 

hearing then vas not the Judge vho presided at the appellant’s trial. 

j 

Finally, the appellant further takes the position that the 
qaestion as to vhether a Judicial determination as to his mental 
competency at the time of his trial should have been held must be 
treated in principle as one coming under the provisions of Section 
^245, Title 28, United States Code. Treatment of the problem in thi* 
fashion has been suggested by this Court In several cases involving 

similar questions. Gunther v. Unltdd States . 94 U.S. App. D.C. 243, 

r '" " _ " r " i 

215 F 2d 493, note 18; Conteev. United States . 94 App. 297, 215 F 2d 

! 

324; Kelley v. United States. 221 F 2d 822, note 7, see also Cosonv. 


United States 4th CI r. 1955, 220 F 2d 511 cert. den. 347 U.S. 930. 
It Is suggested that if there Is any possible doubt that the 

i 

appellant vas incompetent at the time of hi* trial, his conviction 


should be reversed. 


>, 265 S.E. 2d 533. ! 


CONCLUSION 


In conclusion the appellant submits that for the reasons set 

i 

out above, this Honorable Court should reverse his conviction and 
sentence. 


Perry W. Hovard 
613 - F Street, N.W. 
Washington 4, D." C.' 

Attorney for Appellant 


Of Counsel: 


CERTIFICATE OF SERVICE 


This vill certify that I have this 


daycf January, 1956, 
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•j 

Brief of Appellant in the Office of the United States Attorney, 

! 

United States Courthouse, United States District Count for the 
District of Columbia, Washington, D. C. 
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